I. INTRODUCTION TO THE COURSE
•

The purpose of the Constitution is both simple and complex:
▪ Simple purposes: Limit the power of the government. Framework of the way that
government can govern.
▪ Complex: National aspirations, political framework, gives powers to the government
(does not just limit). Constitutions are used to resolve conflicting values.

❖ Judicial Review
❖ Judicial power is vested in one Supreme court and Congress may ordain and establish other
inferior courts under Article III.
❖ Article III, section two defines the federal judicial power in terms of specified categories of
“cases and controversies”
❖ Cases arising under the Constitution, treaties and laws of U.S, cases in which U.S. was a
party, and controversies between two or more states (as well as citizens of different states, or
a state and a citizen of another state).
❖ SCOUTS has original jurisdiction over cases affecting ambassadors, other public ministers
and consuls, and those in which a state shall be a party. In all other cases, SCOUTS has
appellate jurisdiction, subject to exceptions under such regulations as Congress makes.
❖ Article III is silent on judicial review. This was created by Marbury:
➢ Marbury v. Madison: Court’s authority to review executive branch actions and court’s
authority to review legislation.
➢ Asking for a writ of mandamus (issue of an order for his commission), Marbury files his
suit in the Supreme Court. Marbury argues that he is within the right jurisdiction, because
Judiciary Act of 1789 gives Supreme court the authority to issue that writ.
➢ Does Marbury have right to commission? Do the laws afford Marbury a remedy against
the Executive Branch? If so, can the Supreme court offer that remedy? Yes, yes, no
(Supreme Court overturns Judiciary Act).
1. Marbury had his commissioned signed.
2. There is a dominion of executive action that is immune to judicial review (politics).
Areas where rights of individuals are affected by executive action, and law requires
executive to comply with legal procedures pertaining to these rights, the court is able
to intervene in these cases. Cannot spot away rights of others at his discretion.
3. JUDICAL REVIEW: The court would decide what is and is not constitutional which
for Marshall is inherent in our system. Legislative acts that are contrary to the
Constitution should not be allowed to become law. Constitutional principle should not
have to yield to legislative act. Closed list of cases in which the Supreme Court has
original jurisdiction; Marbury’s case is not one of them. Congress cannot add to the
list which says that all other issues will have appellate jurisdiction.
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❖ Legislative Process
❖ Bill Initiation (interest groups, lobbying, lawyers) Has to start by a representative 
committee consideration (most end here)- floor scheduling House  Senate -Floor
consideration Reconciliation Presentation
➢ Vetogates- describe junctures in the legislative process where a proposed bill can be
derailed by a relatively small number of individuals.
➢ Bills have to be put on the calendar- discretion is given to the speaker of the house and
leadership to what goes on the calendar and when it goes on that calendar.
➢ Obviously the President’s own veto and filibusters.
➢ Restrictions being putting on funding.
➢ Conference committees- both Houses have to pass the law, and then one version of the
bill has to pass. So there has to be a coming together, a reconciliation of both versions.
There can be people who hold out or refuse to make concession.

II. THE CONSTITUTIONAL SOURCES OF FEDERAL REGULATORY
POWER
❖ The Federal government is said to be a government of “enumerated powers” under the
Constitution. The federal government needs a positive grant of power to act within the
Constitution and are prohibited from acting outside of these limits. This is in contrast to the
plenary powers of state governments.
❖ McCulloch v. Maryland
➢ United States incorporated a national bank, which Maryland wanted to tax. Is a national
bank a constitutional exercise of Congress’ power?
➢ Implied from the fact that in order for Congress to carry through with its explicit powers,
that they can establish a national bank in order to fund something.
• Necessary and proper clause: The scope of the authorization of the necessary
and proper clause- “let the end be legitimate, within the scope of the
constitution, and all means which are plainly adopted to that end.” If it is
serving a permitted end/objective under the constitution, as long as it is not
outright prohibited to use those particular means, then it is implied and
constitutional.
➢ Maryland cannot tax the national bank because “to tax is to destroy.” States cannot
impinge a lawful federal government exercise.
❖ COMMERCE CLAUSE
❖ “Congress shall have power to regulate commerce with foreign nations, and among the
several states, and with the Indian tribes.”
1. What is Commerce? How far does that term go? Does that include only buying or
selling, or does that also include production, selling, etc- a host of economic activities
that leads to the process of buying and selling?
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2. What is among the states? Is it only goods crossing state boundaries? Or does that
authority also allow Congress to regulate local economic activities within a state that is
connected to interstate commerce?
3. Does the 10th Amendment limit Congress’ power?
“The powers delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.”
➢ What does 10th amendment mean? Reminder that Congress can only act when they have
authority (enumerated powers), and states may act unless prohibited (plenary powers). So
it could be a statement supporting that affect. Also may mean that there is a zone of
activity exclusively within state’s control.
Congress is always empowered to act to regulate commerce on a national or international
level, there has been great judicial debate about how far Congress’ reach goes into local
activities.
➢ Early history: Gibbons v. Odgen. Steamboat operator who received grant of monopoly
from the state of New York, was challenged by a person who received a congressional
license.
➢ What is commerce? Commerce is all commercial intercourse, so navigation is included
in this and more. Not limited to just buying and selling- but navigation is included in how
nations may trade with each other.
➢ “Among the states?” Does not mean between the states, but one that “intermingles” with
the states. It is not an action that is purely internal at this time.
From the 1890s to the 1937, there was a great restriction on the use of Congress’ ability to
regulate interstate commerce. Wickard was the first step away from that and into the broader
power until the modern day.
➢ Wickard v. Filburn: Wickard overgrew wheat in violation of an attempt by Congress to
control the market.
➢ What is commerce? Even though it was production and not selling, Congress ability to
control this market has been accepted—“the demand for whether may be trivial by itself
is not enough to remove him from the scope of federal regulation where, as here, his
contribution taken together with that of many others similar situated, is far from trivial.”
➢ Local activity can be regulated if there is a substantial effect on interstate commerce,
taking together the aggregate of those who may seem isolated if they are similarly
situated. Court deferred to congress if there was a substantial effect that had some
“rational basis” and that the means to achieve it were reasonably related.
NEW TEST: 1990-Onward.
➢ United States v. Lopez: defendant in violation of possession of a gun in a school zone- a
federal law that overtook the state law in the area.
THREE AREAS OF REGULATION OF LOCAL ACTIVITY:
1. Channels of interstate commerce (roads and railroads)
2. Instrumentalities of persons or things in interstate commerce (railroad terminals).
3. Activities that have a substantial relation to interstate commerce. (Wickard).
▪ The first two are not controversial. The last one is.
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➢ If the local activity has a substantial relation to interstate commerce: is it economic or
non-economic? An activity is economic or not if:
1. Regulate activity itself economic in nature or;
2. Regulation of activity is an essential part of a larger regulation of economic activity.
(Wickard).
➢ Where an intrastate activity is “economic,” (e.g. growing wheat or medicinal
marijuana) the Court will likely uphold regulation of completely intra-state activity, as
long as there is a rational basis for finding that the regulated activity is part of a class of
activities which collectively, substantially affect interstate commerce.
➢ Where an intrastate activity is “noneconomic” (e.g. possessing guns in school zone, or
gender-motivated violence) the Court will likely reject regulation of completely intrastate activity, unless Congress can factually show a substantial economic effect on
interstate commerce, without aggregation.
➢ In Lopez, possessing guns in a school zone is a noneconomic activity. The court justified
the criminal statute ban with three reasons: violence costs that spread throughout country,
less desire to travel to areas, and citizens with poor education will have economic
handicap. The court aggregated these activities to show a substantial effect, but because it
was non-economic, the regulation could not stand.
➢ In Morrsion, Congress found that gender-motivated violence costs the American
economy billions of dollars a year and is a substantial constraint on freedom of travel by
women throughout the country. Although the findings were extensive, they were
aggregated. They could not show substantial effect on its own. Court is refusing to
aggregate the economic activity at issue- cannot put inference upon inference from
something that is noneconomic into economic in the aggregate. Do not accept
congressional support. Not part of a larger regulatory scheme (unlike Raich).
➢ In Raich, the home-grown cannibals was sufficiently economic activity even if the
defendants were not selling it (like Wickard), “when viewed in the aggregate, leaving
home-consumed wheat outside the regulatory scheme would have a substantial influence
on price and market conditions” and without this act the entire regulatory scheme would
be severely undermined. Congress had a “rational basis for concluding that leaving
home-consumed marijuana outside federal control would similarly affect price and
market conditions.
❖ In looking at any question where the specific legislation or regulation (also apply to what
agencies are doing with enforcement)- is this more like a Lopez question or a Raich
(Wickard) question?
➢ If Lopez, it’s a discrete, isolated activity that is not clearly an economic activity.
Possession of a gun, gendered violence—if it is not an economic activity, it will not
accept the claim that is within the purview of the interstate commerce clause. Prior to
Lopez, court applied rational basis test, accepted congresses determination that there was
substantial effect. Deference will not be granted in these cases.
➢ If like Raich, it is a discrete, intrastate activity that is part of a large regulatory scheme. Is
this part of a larger scheme? Is it economic- basic consumption includes- then it can be
aggregated to show a substantial effect?
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❖ The Tenth Amendment: If the commerce clause is read narrowly, the tenth amendment
is read broadly. If the commerce clause is read broadly, the tenth amendment is read
narrowly.
➢ New York v. United States: if states did not dispose of low-level radioactive waste, the
states would have to take title via Congressional statute. This was a directive by the states
to the federal government, a compromise, and this decision was criticized by the dissent
because of fact that such a compromise would normally be a good thing.
➢ Commandeering- Congress is taking over the state regulatory institutions and that is
what the court is saying is too coercive of states under tenth amendment.
➢ Cannot require the states to regulate. Cannot “put a gun to the head” of the States, either
regulate or be faced with large potential liability. Can only encourage states to regulate.
➢ What is wrong with commandeering? “Simply does not give congress the authority to
require the States to regulate.” It reduces the burden of the federal government, and
places any sort of backlash on the state governments.
➢ Prinz v. United States: the court held that congress may not compel a state or local
government’s executive branch to performance functions and that’s true even if the
functions are easy to perform, and temporary. (In regards to an interim local-level policy
for background checks before the federal one was implemented). Different because this
was not a complicated regulatory system like New York, just a simple implementation
that lacked a real policy decision required to be made by the local legislator, so it was
criticized for not imposing too much of a burden on states- especially when states may be
forced to act in an emergency- but it was struck down nonetheless.

❖ Taxing and Spending power/Necessary and Proper Clause
❖ Two competing views: the second one is more prevailing now.
1. Congress may tax and spend only to carry out powers provided in Article I (enumerated
powers).
2. Congress may tax and spend for the general welfare. “General welfare” is an independent
grant of authority that allows for Congress to tax for and spend for things that they
believe go towards the general welfare. (Taxing as its own enumerated power).
▪ Because the taxing power is its own clause, it’s been read broadly since the beginning
of the country, “it results that the power to authorize expenditure of public moneys
for public purposes is not limited by the direct grants of legislative power found in the
Constitution.”
➢ NFIB v. Sebelius: health care tax “penalty” is read as a tax by the court (presumption to
make it constitutional, possible reading of statute) because of the way it is administered
by the IRS and assessed by income. As the statute cannot be independent off of the
commerce clause, it needed this enumerated power. Dissent said it should be read as a
penalty because of the words congress used were not that it was a tax.

❖ Conditions on grants of public money:
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❖ In order for states to receive money must follow a federal guideline, they can opt out of the
money and not comply, but will not get the money without it.
➢ Line to be drawn as to what constitutes coercion.
➢ South Dakota v. Dole: state attached federal funding condition that the driving age had
to be 21 or else a portion of the states’ highway funding would be cut. Three
requirements for what is considered constitutional:
1) Condition must be expressly stated, so that states can be aware of the choice they are
making
2) Condition directly related to purpose for which funds are expanded.
▪ As long as there some logical relationship between spending and the behavior that
they are attempting to control then the court will likely uphold it.
3) Pressure may not turn “into compulsion.” Not clear in Dole what this means.
➢ NFIB v. Sebelius: If a state chooses to not to participate to expand the coverage as
indicated in the act to poor people, the state will lose their entire Medicaid funding. Court
holds that it is unconstitutional because it was a “gun to the head” instead of mild
encouragement. Taking a huge part of the state’s budget, which the court believes is
coercion- for the first time since Dole, as it took out a huge part of the state funding
instead of the 5% that was removed in Dole.
❖ Necessary and Proper Clause:
❖ When can congress act within the necessary and proper clause in enacting legislation that
does not have an expressed enumerated power? Five Factors the court considers:
1. The breadth of the Necessary and proper clause
2. The long history of federal involvement in the arena.
3. The sound reasons for the statute’s enactment
4. The statute’s accommodation of state interests.
5. The statute’s narrow scope.

III. Federal Limitation on State Power
Express in Article I:
• Prohibition on coining money and emitting bills of credit.
• Restriction on entering treaties, alliances and confederations.
• “No State shall…pass [any] Law impairing the Obligation of Contracts.”
❖ The Supremacy Clause tells us that when there is a conflict between state and federal law,
federal law trumps.
❖ PREMPTION
❖ Express preemption expressly address the status of state law with respect to the statute in
question, express preemption might not tell you exactly what is preempted. Requires
statutory interpretation to determine the intent of congress to preempt what kinds of state
laws, not always clear what exactly they want to preempt?
➢ What is the language of the statute?
❖ Implied preemption: takes place when Congress manifests an intent to preempt state law,
even though it does not expressly state that intent.
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❖ Conflict:
➢ Where federal and state law are held to be mutually exclusive, making compliance with
both laws impossible (e.g. contradictory labeling requirements).
➢ The existence of conflict preemption depends on statutory interpretation (e.g. whether a
federal standard set minimum or maximum requirements).
➢ If you can comply with both laws, they cannot be mutually exclusive and therefore
nothing that would make it preempted. Presumption against preemption kicks in there.
❖ State Law Impeding Federal Purpose
➢ There is a federal objective and the state law interferes with it.
➢ Weigh federal objective and the state interference
❖ Field Preemption: means that the federal law is exclusive in the area and preempts state
laws even if state law does not impede the implementation of federal law. Takes over state
law without express and implied preemption. Need no physical impossibility to comply with
both. Main example: immigration. View that this is the area of law that only the federal
government has the authority to regulate.
➢ A state may not: Interfere; Curtail; Conflict; Compliment; Supplement
➢ Arizona v. U.S.: attempt to deal with the large number of undocumented immigrants that
live in the area of that state. Federal government not doing enough to protect people in
these states, and so states should do it.
▪ It was an addition of a state criminal penalty that is superimposed over federal law. A
state may comply with both federal law but the federal government has taken over the
field and a state may not do anything within it.
▪ Court said that federal government had struck a particular balance in who they wished
to deport and that the individual states cannot interfere with that, the state cannot
determine the status of a person that is the federal government’s job, and the state
cannot prosecute one group when the government has decided to prosecute another.
❖ Presumption against preemption- substantive canon for statutory interruption; if there is a
qualified savings clause the court will unlikely overturn, will read savings clause has
deference to the states done by Congress.
❖ Dormant Commerce Clause:
❖ If Congress has legislated, the issue is whether the federal law preempts the state or local
law. But even if Congress has not acted or no preemption is found, the state or local law can
be challenged on the ground that it excessively burdens commerce among the states.
❖ The dormant commerce clause is the principle that state and local laws that place an
undue burden on interstate commerce are unconstitutional.
❖ This doctrine cuts down on the economic warfare with the states and cuts against economic
protectionism of the states. Core function of the constitution is to protect against this sort of
insular protectionism. Severely limits states autonomy to regulate their own economies.
❖ Laws that discriminate against out of state commerce; and state laws that burden out of state
commerce but without discriminating against them.
❖ Laws that Discriminate: can be in its purpose, in its effect (neutral), or on its face. Laws
that discriminate against out of state actors face a per se invalidity and are only upheld if it is
7

❖

❖
❖
❖

❖
❖

❖

the least restrictive means to achieve non-protectionist ends.(This applies even if a law comes
out of a city).
➢ On its face: If the terms of the law distinguish between in and out of state actors.
▪ Example: New Jersey law that prevented the importation of most “solid or liquid
waste which originated or was collected outside the territorial limits of the State…”
➢ Facially neutral laws: A statute that is even-handed on its face may be found
unconstitutional due to discriminatory purpose or effect.
1. If it excludes virtually all, rather than some, out-of-state actors.
2. If it imposes costs on out-of-state actors, that in-state actors avoid.
3. Court believes that law is motivated by protectionist purpose.
If law is discriminatory in any of the three ways: Laws that discriminate against out-ofstaters will be upheld only if the law is shown to be the least restrictive means for the
achievement of an important, by some accounts compelling, objective.
Analysis: If discriminatory, apply the rule. If the interest is economic, likely to be found not a
legitimate interest. If health and safety, likely to be found legitim
ate.
If legitimate, important or compelling purpose, only be upheld if the state can carry the
burden of showing there are no reasonable alternatives to the discriminatory action, this is the
least restrictive alternative. Law discriminates out of city, still vulnerable to dormant
commerce clause.
If found to discriminate the burden of proof is on the regulator to show no reasonable
alternative.
Laws that do not discriminate: if the law regulates or burdens interstate commence then
courts apply the Pike balancing test where the burden of proof is on challenger to show the
law is clearly excessive in relation to local benefits.
Pike balancing test: Where the statute regulates even-handedly to effectuate a legitimate
local interest, and its effects on interstate commerce are only incidental, it will be upheld
unless the burden imposed on such commerce is clearly excessive in relation to putative local
benefits. Look to:
➢ Nature and extent of the burden
➢ State and national interests
➢ Burden cannot be clearly disproportional to the benefit
▪ Example: Southern Pacific. The Arizona Train Limit Law prohibited the operation
within the state of a railroad train with more than 14 passenger or 70 freight cars.
▪ “Hence the matters for ultimate determination here are the nature and extent of the
burden which the state regulation of interstate trains adopted as a safety measure,
imposes on interstate commerce, and whether the relative weights of the state and
national interests involved are such [as to make the law permissible].”
▪ Found that show that the operation of long train is standard practice. If length of
trains to be regulated, national uniformity is essential. Imposed a series burden on
8

interstate commerce- any train nonconforming would have a large burden of changing
just to go through Arizona.
▪ The court upheld a $100 fee on trucks traveling through Michigan- even handedly
applied to all domestic carriers, which is not a violation of doormat commerce clause.
Courts rarely overturn non-discriminatory law that burdens, especially when costs are
spread evenly through in and out of state actors and are health and safety laws.
➢ Tax/Subsidy combo: A state can give subsides to in-state tax payers, to subside the cost
of education, for example. But a state cannot impose hidden taxes on out of staters in
order to make a subsidy for in-staters, and market participate exception does not allow for
states to impose hidden taxes on out of state actors.
❖ TWO EXCEPTIONS TO DCC:
1. Congress enacts a law allowing the state to take such actions: congress may confer
upon the states an ability to restrict the flow of interstate commerce that they would not
otherwise enjoy. In looking at any fact pattern, did congress take action? Always look
carefully for this in fact patterns.
2. The Market Participant Exception: doctrine that court developed relatively recently, so
when state is acting as a participant in the market as opposed to a regulatory, they are free
from the issues that might normally arise under Dormant Commerce Clause. When the
state acts as a participant and not a regulator it enjoys an exception to the
restrictions of the dormant commerce clause. Does not apply when state uses its ability
to control in-state third parties to be beneficiaries- no downstream exception.
❖ Privileges and Immunities Clause
❖ Prevents states from discriminating against out of states individuals with respect to a
fundamental rights. Does not discuss commerce per se. Because the clause speaks of citizens,
it applies only to persons and not corporations. A corporation may not sue under the P&I
clause. Resident of a state- resident aliens, and non-resident aliens (and undocumented
aliens), are not understood to be covered under it.
❖ Only protects rights that are fundamental to the protection of interstate harmony: the most
important is the pursuit of a livelihood or to pursue a profession; the ability to transfer
property; access to the courts, and to engage in basic and essentially activities.
❖ Three things challenger must prove all:
A. The state law or municipal ordinance must treat differently citizens (residents) and
noncitizens (nonresidents) of the state and discriminate against noncitizens (nonresidents);
B. The state law or municipal ordinance must be challenged by a flesh and blood
nonresident of the state rather than a corporation or other artificial entity;
C. The discrimination must adversely affect a privilege or immunity of state citizenship. The
question is whether the activity the nonresident is seeking to engage in is one that is a basic
right or essential activity and is, therefore, "fundamental to the promotion of interstate
harmony." Right to gain private employment and purchase property is a fundamental right of
citizenship, but government employment or rec. activities is not.
❖ Three part test for analyzing challenges once burden shifts to the government:
1. Whether the policy here burdens a right that is protected under the P&I clause? if YES;
2. Consider whether the state has a substantial reason for discriminatory measure?
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3. Does measure that burdens P&I bear a close relationship to the reason for the
discrimination? (way to get to it: are the outsiders the cause of the evil?)

Dormant Commerce Clause

Privileges& Immunities Clause of Article
IV

Outlaws both laws that discriminate
against interstate commerce and laws
that are nondiscriminatory but unduly
burden interstate commerce without
sufficient offsetting benefits based on the
principle that the economic unit is the
nation.

Only outlaws laws that discriminate
against nonresidents of a state based on
the principle that the economic unit is
the nation.

Protects both individuals and artificial
entities such as corporations.

Protects only flesh and blood individual
nonresidents.

States acting as market participants are
exempt from the limits of the Dormant
Commerce Clause.

States acting as market participants are
not exempt from the limits of the
Privileges and Immunities Clause of
Article IV, § 2.

Both state laws as well as local ordinances
can violate the Dormant Commerce
Clause.

Both state laws as well as local
ordinances can violate the Privileges and
Immunities Clause.

Protects interstate commercial activity.

Protects nonresidents in the exercise of
fundamental privileges and immunities
of state citizenship which are rights that
are essential to interstate harmony.

To justify discrimination against interstate
commerce the state must show there is a
legitimate, important (by some
compelling) state interest.

To justify discrimination against
nonresidents the state must show that
nonresidents are a peculiar source of
the evil at which the law is aimed.
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Only allows discrimination against
interstate commerce if no alternative nondiscriminatory means are available to
achieve legitimate ends.

Only allows discrimination against nonresidents
if there is a substantial reason for the difference
in treatment and the degree of discrimination is
closely related to the state's objective.

Congress can authorize states to regulate
in ways that would be impermissible
under the Dormant Commerce Clause
because the Clause is a federalism
provision and not a rights provision.

The Privileges and Immunities Clause is a
rights provision and, therefore, arguably
Congress may not authorize states to
violate the Clause.

Which one is harder to meet? Dormant Commerce
Clause. The test for discrimination under DCC
requires the least restrictive alternative, P&I only
requires that the law have a substantial relationship
to what the state wants to achieve.

IV. Statutory Interruption
Theories of Statutory Interpretation
Textualism
What do the words say when understood in the context? The ordinary meaning is
the meaning that a reasonable reader would discern for the text, and in context requires
viewing the text as part of the whole body of law rather than in isolation. Directs courts to
stop with the text of the statute, and stays within the language of the statute.
 Justification: Fidelity to Congress.
 Compelled under Constitution. Only text is enacted through legislative process.
 Consistent with public choice. Enforcing the interest group deal, and no more.
 Promotes judicial restraint. Court constrained by text.
Improves accountability in legislative process
 Textualists tend to allow for exceptions where literal meaning would lead to absurd
results or suggests scrivener’s errors.
Criticisms:
 Is Textualism constitutionally compelled?
 Is Textualism more constraining?
 Is Textualism internally consistent?
Intentionalism/Purpovism.
Goal is to discern the meaning that congress actually had in mind. Interpreting
statute in reference to the larger problem Congress sought to address through the statute.
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 Justification: Fidelity to Congress, democratic theory.
 1) Problems associated with reliance on legislative history?
 2) Whose intent is relevant?
 3) Is collective intent coherent?
 4) Does intent reflect more than legislative self-interest?
 5) May intent trump text?
TOOLS of Statutory Interpretation
Original Meaning v. Technical Meaning (Text Based)
The court will usually read the statute in its original meaning unless it is clear that
there is a clear technical usage that would apply.
Ejusdem Generis (Linguistic)
Of the same kind, class, or nature.
If a statute sets out a series of specific items ending with a general term, that
general term is confined to covering subjects comparable to the specifics it
follows.
Noscitur a Sociis (Linguistic)
Words are known by the company they keep.
Ambiguous words are to be interpreted consistently with surrounding words
so as to prevent undue expansion of the statute. (Words in a list).
Expressio Unius Est Exclusion Alterius (Linguistic)
The mention of one thing is the exclusion of another. Courts apply the canon when
they can infer from the inclusion of one term that the omission of another term was intentional.
That negative inference is justified only where the terms themselves have a commonality.
Whole Act Cannon
Interpretation of the language should be consistent within the entire act
Identical words have consistent meaning—a word within the entire act will be
presumed to have identical meaning—but the presumption can be overcome be
legislative history and intent. if the same word appears in a statute more than once, then
they should normally be given the same meaning throughout.

Assumption of consistency across statutes. Courts can drew an inference about
the language in one statute from similar language in another statute. When congress uses
the same language in two statutes having similar purposes, especially when enacted close
together, it is appropriate to presume that Congress intended that text to have the same
meaning in both statutes. This is the broadest analysis. The likelihood of two similar
statutes in the same historical period, is that it would mean the same thing over the
statutes.
Avoidance of Redundancy and Surplusage— statute on the whole is construed so
that if it can be avoided, no clause, sentence or word shall be superfluous, void or
insignificant. Under this, the court will avoid an interpretation of a clause that
renders any other clause of the same act redundant. If you encounter a word in a
statute that seems to have no meaning, and just want to strike it out, then that is
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weak, congress puts words in for a meaningful purpose. Can apply to particular
word or provision, can act across the statute.
Whole Code Cannon
The entire US Code should be read to not create inconsistency within the acts.
Substantive canons: The trigger for these is ambiguity- and whether the ambiguity of these
is the trigger for a canon and is significant enough for use of the canon, that is often the debate
of the court. “Is it ambiguous? Is it sufficiently ambiguous?”
Rule of Lenity (substantive)
Instructs courts to construe ambiguity in criminal statutes leniently towards criminal
defendants, as no citizen should be held accountable for a violation of a real statute whose
commands are uncertain.
Constitutional Avoidance (substantive)
Requires a court to avoid interpretations of statutes that render them
unconstitutional or raise serious doubts about their constitutionality, when other
interpretations of the statute are permissible.
1. Between two possible interpretations of a statute, by one of which it would be
unconstitutional and by the other valid, the court’s plain duty is to adopt the one which
will save the Act.
2. A statute may be construed, if fairly possible, as to avoid not only the conclusion that it
is unconstitutional but also grave doubts upon that score- courts should avoid
interpretations that raise serious questions as to the constitutionality of a statute.
Presumption Against Preemption (substantive): discussed with preemption. If there are
two interpretations that are both reasonable on their fact, one leaning towards the finding
of preemption and the other that leads towards a finding of preemption, the presumption
demands the court lean away from preempting when both are read that away.
Argument about maintaining the balance important in federalism, state has plenary powers
and congress has enumerated power.
Avoidance of Absurd Results (substantive): Statutes, which may have errors, may include
extraneous words, or simply contain a phrase that makes little sense in context. Courts will
correct “scrivener’s errors” to effectuate what congress really meant to say or what
otherwise makes sense in the statute.
•Avoid statutory interpretations that produce absurd results. Courts apply this principle on
the assumption that Congress intends statutes to have sensible effects or that statutes
should have sensible effects as a normative matter.
Legislative History (intent and purpose based tools): last in process, and used by
intentionalists who use text based tools first and then decide to move forward.
A court if it elects will look at legislative history in this order of preference:
1.
2.
3.
4.
5.
6.

Committee Reports
Author or Sponsor Statements
Member Statements- member of losing side will be given more weight.
Hearing Records
Other Legislative Statements
Presidential and Agency Statements
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V. THE FEDERAL EXECUTIVE POWER AND THE
ADMINISTRATIVE STATE
❖ Inherent Presidential power: Youngstown.
➢ Unlike Congress, most of President’s powers are implied. The precise issue in
Youngstown whether executive seizure of steel production is within the constitutional
authority of the president within his capacity as Commander and Chief of the Armed
Forces (and other constitutional powers) under Article II? Production of steel was
required for the war effort.
➢ Majority view in Youngstown: No inherent presidential power; the president may act
only if there is express constitutional or statutory authority.
➢ When may the executive act? Jackson’s concurrence:
1) Implied or expressed authorization of Congress, authority is at a maximum, because its
own rights plus those congress has delegated. Implanting a congressional directive. Article II
+ congressional authorization, strong presumption of authority.
2) When President acts in absence of either a congressional grant or denial of authority, can
only rely upon his own independent powers- within the zone of twilight in which he and
Congress may have concurrent authority, or distribution is uncertain. Congressional
indifference enables measures of independent executive responsibility. Dissent argues that
this is where the steel seizure fell, because Congress did not ever expressly state that the
President could not do executive seizure.
-Will court uphold these? It is a case by case basis, within the context of the situation. If
there is a situation in which congress did not speak to the issue, and executive takes
action, court has to weigh both sides of the issue.
3) When President takes measures incompatible with the expressed or implied will of
Congress, power is low, and can only act upon his own constitutional powers minus any
constitutional powers of Congress over the particular matter. Falls under this “severe” teststeel seizure. There is no expressly law forbidding the President from acting, but in 1946,
when the previous law which authorized this role of seizing, Congress specifically chooses
not to extend this authority any further. Reading that this decision not to extend the law as
tantamount to the banning of such an action.
-Congress is acting under its authority, and President is acting within his. Court
will only uphold if this is the power the Constitution gives the President over Congress.
Power is at “it’s lowest ebb.”
❖ Congress cannot legislate and give the president more powers than the constitution allows no
matter how convenient it is outside of the amendment process- such as a line item veto which
would give president the ability to craft legislation and violates the presentiment clause.
❖ The “Take Care” Clause. ([The President] shall take Care that the Laws be faithfully
executed....) Qualifies the president’s executive power. Article II, section 3. President is
allowed some discretion in enforcing the laws- the president can choose which laws can be
enforced and how, but the president cannot make the laws himself.
❖ Impeachment- high crimes and misdenmours. No definition as to what a “high crime” or
“high misdemour” might be, and it has hardly ever been used. Presidents, Vice Presidents or
Supreme Court Justices may be impeached.
❖ INTRO, AGENCIES
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❖ Administrate agencies are the main source of our laws, more than Congress. They
promulgate laws, and adjudicate disputes regarding the meaning and implantation of these
rules. Agencies also enforce those rules.
❖ Defining aspects- combine within one administrative body all three branches of
government—they make rules, adjudicate rules (subject to judicial review), and enforce these
rules.
❖ They hold a lot of power, and raise serious issues of democratic power and legitimacy. Most
of our interactions with government take place with agencies. The Constitution offers little
guidance on the scope of agencies.
❖ Democratic accountability: The president is elected, the president therefore represents the
majoritarian preferences, and if they are against what people want, could be voted out of
office. But on the counter, career staffers normally do not leave. Civil service protections
look like tenure, government likes that stability because they develop expertise. Presidential
discretion and policy also drive agency action.
❖ APA- default rule that governs the activities of administrative agencies.
➢ Congress may create their own rules for these agencies, but in lieu of that, this statute
kick in as governing statute for the administrative process. Lays out process in which
agencies promulgate rules. Agencies also have internal dispute regulation bodies, but the
APA also subjects agencies to the second level of review, so that they are not the final
arbitrators that pertain to their disputes with their activities.
❖ Executive agencies: appear under the president in the government and are run by officials
who can be fired at will by the president, normally for political reasons- no civil service
protection.
❖ Independent agencies: agencies have heads that serve fixed terms that expire in staggered
years (normally committees) and are removable by the President for cause- so they are not
subject to plenary presidential power, and are generally run by a mulita member commission
instead of a single administrator. Congress might be able to exercise more control over these
agencies, regardless of who is president at the time. Sometimes a requirement of bipartisan.
❖ DELEGATION
❖ Explicit: The statute contains direct instruction to agencies to issue regulations.
❖ Implicit: The statute contains ambiguous language that creates agency discretion.
❖ Why does congress delegate? Information costs of specificity; Easier to garner consensus for
statutes that are more general; lack of expertise in a specific subject area; cynically, some say
it is because they wish to hide from the political costs of passing legislation.
➢ When the president and congress are the same political party, more likely to have
agencies that align with the principles of the legislation being passed, so more likely to
delegate then.
❖ Burdens of delegation: Monitoring costs- Congress must watch agencies to ensure that they
don’t impose their own preferences.
❖ There is a nondelegation doctrine, which shows respect to the separation of powers, so that
congress should make the laws of the country and not pass that power off. They also argue
that efficiency is not the purpose of good governance even if some issues are urgent. This is a
normative analysis for democratic theory, and not about the constitution.
15

❖ Rule regarding delegation: —“if congress shall lay down legislative act an intelligible
principle to which the person or body authorized (to make regulation) is directed to
conform….such legislation action is not a forbidden delegation of legislative power.”
➢ Laws are very rarely turned over on nondelegation principles (two cases- the presidential
directive was without discretion and was too absolute- violation of separation of powers).
➢ C. proper if: Congress clearly delineates the general policy, the public agency which is to
apply it, and the boundaries of this delegated authority.
❖ Statutory Implantation by Agencies:
❖ Formal rulemaking- applies where the relevant statute requires that “rules… be made on the
record after opportunity for agency hearing.” The process typically includes taking evidence
in trial-type procedure before an Administrative Law Judge. It takes place, but it is the
exception.
❖ Agency may sometimes hold hearings because it’s because the governing statute requires it,
but other times it is due to the agency’s judgement that hearings will help it to gather
information or convey its message (especially with controversial issues)
❖ Most rule making is informal unless stated that it cannot be by statute. Notice + comment:
1) Publication of proposed rule (notice): contents of notice: 1) Time, place, nature of any
rulemaking proceedings.2) Legal authority under which rule is proposed 3) “either the terms
or substance of the proposed rule or a description of the subjects and issues involved.” Legal
authority on what is required is thin, but agencies provide normally an array of information.
2) Opportunity for public to submit comments (comment): interested parties may submit.
Agency reads them, but its not required to implement them all.
3) Issuance of final regulation with explanation. After consideration of the relevant matter
presented, the agency shall incorporate in the rules adopted a concise statement of their basis
and purpose.
❖ The agency considers the comments and conducts further analysis of the proposals. If the
comments raised issues that were not logical outgrowths of the original proposals, the agency
may conduct another round of notice and comment.
❖ Public approval of agency decisions is important, because of the validity of regulations
depend on people following them and seeing agency directive as legitimate.
❖ Tools of Statutory Interruption by Agencies :
❖ Statutory based (Chevron, below), Scientific, Economic, and Political.
❖ Scientific: evaluation by agencies of relevant risks and appropriate responses. Is there a risk
requiring intervention, and if so, what level of intervention? Dilemma that agency faces
about risk—scientifically most clear way of testing any such question is experimentation on
humans, but need substitutes, obviously, to determine impact on humans. By definition, then,
there are elements of uncertainty in the definition.
➢ Seek to engage in Risk Regulation: risk assessment and risk management.
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➢ Risk assessment involves the quantification of risk (there is inherent uncertainty with
what methodology is used), and management involves consideration of other factors in
deciding what level of risk the agency regulation will take.
• Example: EPA assess Toxin in water causes life-threatening illness: 1 out of
2,000 at 10 ppm;1 out of 4,000 at 8 ppm; 1 out of 6,000 at 6 ppm. Sets levels at 8
ppm. It is both a scientific judgement based off of assessment of risk (quanified)
and management, which is policy consulted by science made by other staff on
agency, such as economists. Quantify risk (assessment) respond (management)
• Some statutes require that agencies take the lowest risk. In lieu, agencies have
discretion to make policy choices.
❖ Political: look at who is in charge- regulatory agencies can be put at the whim at political
administrations- regulatory or anti-regulatory agenda. Consider: Public attitude,
Distributional effects, Presidential preferences and Congressional preferences
❖ Economic: agencies are almost always required to look into economic ramifications in their
statute or within executive orders. Also common sense says that benefits from regulation
should be worth the costs. Within risk management area- how to respond to identified risk?
Also, agencies almost always required to do cost/benefit analysis.
Statutory variations of economic considerations:
1. Do not consider costs “public health with an adequate margin of safety.”
2. Demonstrate benefits threshold: “significant risk” sufficient to justify the intervention of
a regulation.
3. Regulate only if reasonable cost to industry: “feasible” or “achievable.” This one is most
common. Looks at the cost to the industry.
4. Demonstrate that benefits outweigh or justify costs: “unreasonable risk” or such
terminology normally signals this. Agency told to look at unreasonable risk. Benefits
have to outweigh the costs associated with managing this risk- if impose cost, what will
be the benefits gained?
▪ First, Monetize costs (feasibility). Second, Monetize benefits. (Putting a number on
the benefit--- how much money did when get we saved lives?). Agencies monetize
benefits, such as lives/medical costs, differently.

VI. Control of Agency Action
❖ Presidential Control of Agencies; appointment/removal power
❖ The appointment and removal power is powerful- it allows the president to control the action
of the heads of department.
❖ Principal officers: Principal officers are people who have no supervisor except the
president: mostly members of the cabinet and ambassadors. In the case of principal officers,
Congress may only give appointment power to the President (subject to advice and consent
of the Senate).
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❖ Inferior officers: Congress does have the power to limit the president’s appointment power.
Appointments can be made by president, federal judiciary, or heads of departments.
➢ Morrison v. Olsen: independent consul that was appointed to prosecute high level
officials. Congress put his appointment power in the hands of the federal courts—the AG
determines the need, and the special division makes the necessary appointment. If
Morrison was a principal officer, the constitutionality of the appointment clause would be
overturned, because only the president may appoint principal officers.
➢ Criteria to look at if inferior vs. principal: (tenure, duration, and duties).
1) Appellant is subject to removal by a higher Executive Branch official (AG)- made by
statute.
2) Appellant is empowered by the Act to perform only certain limited duties. No
authority to formulate policy for the Government or the Executive branch.
3) Office limited in jurisdiction.
4) Office limited in tenure.
❖ The president has the exclusive power to remove executive branch officials, and
congress may not condition that power on the approval of the senate or any other
legislative body. (Note: The Court distinguished between executive officers and quasilegislative or quasi-judicial officers-independent agencies. The first serve at the pleasure of
the President, the second may be subject to removal under conditions specified by Congress.
This made independent agencies legal.)
➢ Only with removal powers: two levels of independent agencies, such as the SEC and an
agency below it, both heads could only be removed for good cause (independent). That is
too much separation from the executive branch and in violation of the take care clause.
❖ The president may also control agency through office of management and budget, he has the
ability to control the budgetary limits of each agency to implement its mission.
❖ Prompt letters may suggest areas where further regulation may be needed to fill gaps in
current environmental, health or safety protections; or they could be used to suggest areas
where a current regulation is no longer needed and should be modified or rescinded.
❖ Congressional Control of Agency Action:
❖ Constituents, through comment and notice and freedom of information act, may sound a “fire
alarm” to Congress in order to allow them to step in and examine and control agency action.
❖ Legislative vetoes- three types- positive, requiring a grant of congressional approval before
agency can get regulation submitted; laying over, require an agency to report a decision to a
specified committee and wait for a period to allow legislative review; or negative, which are
unconstitutional.
➢ INS v. Chadha; the ability of congress to suspend deportation, the AG has the right to
decide on various grounds not to deport various individuals, and congress wanted to
suspend this decision. A negative veto is a violation of both the presentment clause
and the bicameralism principle.
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➢ Presentment violation- it express wish of framers to have the president be involved in
legislative decisions by having all legislative actions be presented to him in order for
veto, as a vital check on the power of the legislative branch. Separation of powers must
be maintained.
➢ Bicarelimism violation- the purpose of bicameralism was to slow down the legislative
process so that legislation was carefully considered by public officals. The veto in this
case dealt with the House taking action that had the purpose and effect of legislating the
legal rights, duties and relations of persons outside of the legisative- which was a
legslative funcition. Legsilsative functions require both chambers of congress to be
involved.
▪ The dissent argued that this process allowed for the legislator to speed up the process,
and did not involve policy making. Furthermore, Congress delegated the power to the
agencies in the first place, and did not see a reason why they were bound by it without
going through a lengthy procedure. (Also overturns a large number of cases).
Majority argues and says that the states should have to go through the same process to
overturn since delegation was valid as well.
▪ Joint resolutions are allowed for this sort of action- and may keep an executive power
for themselves this way in controlling the heads of agencies through removal.

❖ Judicial Review of Agency Action
❖ Agency action is reviewed either as: a) in excess of statutory jurisdiction (Chevron), b)
arbitrary and capricious (State Farm- Hard look Review); or c) contrary to constitutional
right, power privilege or immunity (ie: anti-commandeering).
❖ Chevron: two step test if an agency is acting outside of the bounds of its statutory limitation:
1) Has Congress “spoken directly to the precise issue in question?” (Use tools of S. I).
➢ If yes, then Congress’s intent is controlling. Given the statutory language, is the intent of
Congress (in the eyes of the reviewing court) clear? If so, the court will itself declare that
interpretation, whether the agency agrees or not.
➢ If not: (If the court does not come to the same conclusion as this and determines that
congress does not speak to the issue—the question turns to if it’s a permissive
interpretation of the statute?”)
2) Is the agency’s interruption of the specific provision a permissible reading of the statute?
(Look for signs of reasonableness)Deference is given to the agency at this step, and in order for a
challenger to an agency action to have a better chance of winning, they should attempt to win at
step one. An agency may win at either step by arguing that their interruption is the same as
Congress’.
❖ State Farm: overturned the agency’s action to get rid of the passive restraint requirement of
the motor vehicle safety act, and said that the agency acted arbitrarily and capriciously. Used
the Hard Look Review test. Deference is
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❖
❖
❖
❖
❖
❖
❖
❖

➢ Rule: an agency rule would be arbitrary and capricious if the agency has relied on factors
which congress has not intended for it to consider, entirely failed to consider an important
aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or it is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.
➢ Did the agency:
rely on prohibited factor(s)?
fail to consider required factor(s)?
fail to provide adequate explanation of choice?
make a decision that runs counter to the evidence?
use flawed reasoning?
fail to respond/consider substantial arguments or comments, or an important aspect of
problem?
fail to consider important alternative w/o justification?
This is a judicial review of an outcome to make sure that it is grounded in a reasonable
connection to what studies the agency was able to use in making decision, and they aren’t
issuing rules without a basis. This deals less with the intent of congress and more with the
actions of the agency. Note: this often overlaps with the “permissible” reading of Chevron.

VII. PRINCIPLES OF JUDICIAL INTERVENTION: THE ROLE OF
COURTS?
❖ Standing: Constitutional and prudential requirements for standing. Deal with the role of the
court- both an issue with overburdening and do not want to exceed their authority in Article
III, which instructs them to address only cases and controversies that fall under the
constitutional or the laws of the United States. Standing allows the courts to decide what
issues they wish to hire (which are ripe or moot).
➢ Constitutional requirement: First, plaintiff must allege that he or she has suffered or
imminently will suffer an injury (injury). Second, plaintiff must allege that the injury is
fairly traceable to the defendant’s conduct (causation). Third, plaintiff must allege that a
favorable federal court decision is likely to redress the injury. (redressability).
▪ Injury: Plaintiff must show that as a result of alleged violation of the law (common
law, statute, or Constitution) she suffered, or is likely to suffer a concrete “injury in
fact.” Injury can be: 1) To health and safety 2) To Economic Interests or to 3) To
Quality of Life (e.g. pollution). Some justices have argued that all the P must show is
that the law is a “but for” cause of injury. Dignitary harms may or may not count.
▪ Past exposure to illegal conduct does not show a present case or controversy
regarding an injunction or declaration- if unaccompanied by any continuing adverse
effects. Have to establish the likelihood of future injury to yourself if asking for
injunctive relief- past and high likelihood of future injury.
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▪

Even if you have an injury, and can show it’s a cause in fact of the injury is the
illegality, but if the remedy given by the court will not adequately address that injury,
then standing is denied.
➢ Prudential requirements: First, a party generally may assert only his or her own rights and
cannot raise the claims of third parties not before the court. Second, plaintiff may not sue
as a taxpayer who shares a grievance in common with all other taxpayers. These
prudential limits can be overturned or overrode by congress, unlike constitutional ones.
➢ Political question: courts will not hear issues that are entirely political (debated in
Marbury). Commitment to separation of powers and fears that people will not see court
as legitimate if they are involved in the overturning of decisions made by popularly
elected officials.
❖ National Labor Relations Board v. Canning: issues of originalism vs. non-originalism
canons of constitutional interruption. Is the constitution set in stone only be amended through
the process, or is it a living document that courts can add to as society changes? President
may appoint during recess, but entire court holds three day intrasession break is not enough
to count as a recess. Majority refuses to name a date, and concurrence criticizes the whole
idea intrasession, and instead argues founders only meant it for intersession appointments,
when the whole senate could not come back together in order to make the emergency
appointment.
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