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I. Attack Sheet 

1. Personal Jurisdiction (including SJ) 

- Based on physical presence (why? Contemporary fairness; traditional practice) 

- If not physical presence 

o Fairness:  

▪ minimum contact (contact, how related, fair service) – sovereignty 

▪ established way: 1) purposeful availment; 2) knows will cause harmful effects 

within the state; 3) D’s conduct arise out of or relate to P’s claim 

▪ Arguably “stream of commerce” with consideration by the volume, the value, and the 

hazardous character of the components. 

▪ rationale or “fairness”: 1) voluntarily and knowingly; 2) subject to state for the 

benefit they received.  

▪ Not by foreseeability. 

o Reasonableness: fair play and substantial justice 

▪ Burden of Defendant;  

▪ Interest of plaintiff;  

▪ Interest of forum state;  

▪ Interest of federal system (international comity) 

- Service:  

o Physical presence/In personam:  

▪ 1) personally served with process in the state (Pennoyer, Burnham);  

• traditional practice or fairness 

▪ 2) Serving summons or wavier of service (Fed. Civ. Pro. Rule. 4) 

o In Rem: 

▪ (Pennoyer) Attach property + constructive notice: usually adequate 

▪ (Mullane) Due Process Inquiry:  

• above is true, if P abandon or has caretaker 

• But not, if the caretaker  

2. General Jurisdiction: 

o Not in some way but SO “continuous and systematic” contact with forum state 

o Sense at home; The court refused to expand the traditional limitation, only applies GJ to 

places where it is incorporated and principle place of business. 

o Limited application → not by “parent” company 

3. Subject Matter Jurisdiction: 

1. Federal Jurisdiction: 

o Federal Questions - cases that "arise under" federal law 

▪ Art. III (judicial power, certain cases, only SC and Congress to lower federal 

courts and their jurisdiction), § 1331 (all civil actions arising under federal law) 

▪ It has to be P’s original cause of claim, not affirmative defense.  

o Diversity Jurisdiction, §1332 

▪ State of United States: Citizenship for the purpose of diversity jurisdiction is 

based on domicile, 1) physical presence AND 2) an intent to remain. 

▪ Foreign state/nation: A resident is NOT citizen of a foreign state. 

▪ Corporation: The phrase “principle place of business” in 28 U.S.C. §1332 

refers to the place where a corporation’s high-level officers direct, control, and 

coordinate the corporation’s activities. – never center test 

2. Supplemental Jurisdiction 

a. Efficiency → common nucleus of operative facts 

b. Exception:  1) a novel or complex issue of State law; 2) state law predominates over the 

claims of federal law claim; 3) dismiss the federal law claim, only left state law claim; 4) 

exceptions 

3. [Procedural] Removal 
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a. Exception: Defendant cannot remove to federal court in his home state.  

b. Caterpillar: efficiency  

• Under Erie, consideration of finality, efficiency, and economy become overwhelming 

• At the time of judgement is entered. 

4. Erie: state law claim filed at federal court due to diversity jurisdiction 

a. For substantive law (cause of action / elements of claim): has to be state law; 

b. For procedural law, federal law generally governs 

c. Questions presented: 

1) What is substantive law, what is procedural law? 

2) For the procedural part, when should the court use federal law, when should they 

use state law? 

d. Framework for analysis: 

1) Question 1: Is it a substantive law or procedure law question?  

1. Apparent substantive law: elements of the claim → state law 

2. Probable procedure question or grey area? (Erie)→ Question 2 

2) Question 2: Does a federal rule of civil procedure / a federal statute govern the 

situation NOT a federal practice? 

1. Yes → Question 3 

a. Question 3: 1) Is it permissible under Rule Enabling Act: they 

cannot abridge, enlarge or modify any substantive right + 2) Is the 

federal or statute constitutionally permissible?  

i. Yes. Federal law 

ii. No. state law 

2. No → Question 3.1 or 3.2 

a. Question 3.1, Byrd Test: federal practice v. likelihood of different 

result in state court 

i. Balancing Test: State law or federal law 

b. Question 3.2, Hanna: Would disregarding state law promote forum-

shopping or inequitable administration of the laws? 

i. Yes, State law 

ii. No, federal law 

5. TRO or PI test: A plaintiff seeking preliminary injunction must establish: 

a. that he is likely to succeed on the merits; 

b. that he is likely to suffer irreparable harm in the absence of preliminary relief 

c. that the balance of equities tips in his favor; 

d. that an injunction is in the public interest. 

e. Reasoning: 

1) 1) + 2) factors: reject balancing test: for 9th Circuit, if the likelihood of the merits is 

very high, then just a possibility of irreparable harm suffices.  

2) Balancing Equities: interest of national securities v. protect marine mammals 

and environment. 

1. Navy: depends on professional’s judgement; used for 40 years; the only 

reliable technology for that purpose; ideal location for exercise 

2. Animal: Court only looks at the interest of P (protection organization), not 

animals themselves. 

3) Public Policy: Court did not look at them, for both parties represent Public Interest; 

if there was any, they did it at 3). 

6. Pleading Problem: 

a. Note: all raise under abuse its discretion claim. 

b. Pleading:  

1) legal and factual sufficiency (plausible, not mere legal conclusion) 

2) Some specific requirement for Fraud or misrepresentation 
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3) Moral Litigation: evidential support/not changing the law/not for improper 

purpose + court’s discretion of granting sanction 

c. Pre-Answer:  

1) motion to dismiss (4 waivable + 3 non-waivable)  

2) judgment on the pleading (delay MTD); strike a motion to strike 

d. Answer: 

1) Denial: partial denial must be specific + lack info (deny) + not deny (admit) 

2) Affirmative Defense:  

e. (Amending Pleading): 

1) Before trial: time requirement; or other party’s consent; or court’s order 

2) During and After: 1) court’s order(objection): help on the merits + no prejudice; 

2) consent: as if this is raised at the outset. 

3) Relation Back: 1) same conduct; 2) within 120 days; 3) other party should have 

known + no prejudiced. 

7. Factual Sufficiency of Claims: 

a. Disregard mere “legal conclusion” (contra Conley v. Gibson) “We begin our analysis by 

identifying the allegations in the complaint that are not entitled to the assumption of truth.” 

b. Assess whether remaining (“well-pleaded”) factual allegation “plausibly give rise 

to an entitlement to relief” (“We next consider the factual allegations in respondent’s 

complaint to determine if they plausibly suggest an entitlement to relief.”): 

1) Is it more likely than not that defendant is liable based on the well-pleaded 

facts? 

2) Is there a (significantly?) more plausible, alternative explanation? 

c. Special Requirement: Rule 9 

1) In alleging fraud or mistake, a party must state with particularity the 

circumstances constituting fraud or mistake. Malice, intent, knowledge, and other 

conditions of a person's mind may be alleged generally. 

8. Pleading and motion: first stage 

a.  (b) representation to the Court: (of pleading) 

1) not for improper purpose; 

2) legal contentions that are warranted by existing law, or by nonfrivolous argument 

for (extending, modifying, or reversing) existing law or establishing new law; 

3) factual contentions have evidentiary support (or have it after discovery); 

4) denial of factual contention is based on the evidence, or lack of info. 

b. (c) sanction: within the court's discretion to decide if they want to impose sanction on one 

party  

1) motion by D:  1) separate/independent motion; 2)21 days safe harbor:  

2) nature of sanction: nonmonetary directives; penalty to court; payment to D's 

lawyers' fee. 

c. (d) not applicable to discovery 

9. Relation Back: 

a. Same "conduct, transaction, or occurrence" as original complaint 

b. The new D has received sufficient "notice of the action" within the Rule 4(m) period (i.e. 120 

days from filling of suit) 

1) received such notice of the action that it will not be prejudiced in defending on 

the merits; and 

2) knew or should have known that the action would have been brought against it, 

but for a mistake concerning the proper party’s identity. 

10. Discovery: 

Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party’s claim or defense and 

proportional to the needs of the case 

a. Relevance:  
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1) make a material fact more or less likely to be true 

2) directly relate to the claim (e.g. temper management is irrelevant to sexual 

harassment claim) 

b. Privilege: 

1) Attorney-client privilege:  

1. corporation’s lawyer = employee’s lawyer 

2. boss’s lawyer  employee or victim employee’s lawyer 

2) Work Product privilege: qualified privilege 

1. in anticipation of litigation. Not discoverable UNLESS:  

a. They are otherwise discoverable due to relevance and 

proportionality; and 

b. Substantial need + cannot get it from other way 

2. Lawyer's comments (mental impression, conclusions, opinions, or legal 

theories concerning the litigation) are not subject to disclosure.  

c. Proportionality: 

1) Importance of the issues at stake in the action 

2) Whether the burden or expense of the proposed discovery outweighs its 

likely benefit  

3) The importance of the discovery in resolving the issues 

4) Parties' relative access to relevant information 

5) The amount in controversy: monetary damage P sued for 

6) Parties' resource: how much money they could spend on this case 

d. (Burden of Discovery: if burden for both parties are same)  

1) Specifying the records that must be reviewed 

2) Giving the interrogating party a reasonable opportunity to examine and audit the 

records and make copies --> aka, let the P to examine themselves → risk of 

discovery other potential lawsuit. 

 

11. Summary Judgement: 

a. The court shall grant summary judgment if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgement as a matter of 

law. 

b. Movant party shows that the material cited do not establish the absence or presence of 

a genuine dispute, or that an adverse party cannot produce admissible evidence to 

support the fact. 

c. weigh the evidence in the light most favorable to nonmoving party  

1) assuming non-movant’s testimony is true, whether a reasonable jury would render 

a judgment favor of P. 

2) Awful evidence, even if that is true, will not preclude moving party from winning. 

d. Note: 

1) Burden of proof is the same; moving does not need to negate the claim.  

2) Credibility of witness is a factual issue. 

3) General evidence cannot disprove specific evidence. 

12. Directed Verdict / JNOV + new trial 

a. If a party has been fully heard on an issue during a jury trial and the court finds that a 

reasonable jury would not have a legally sufficient evidentiary basis to find for the party 

on that issue. 

1) If apple v. orange --> orange wins (this case, not so sure evidence v. direct 

eyewitness) 
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2) If orange v. orange --> jury question (e.g. there are other direct eyewitness to show 

there was a collision, then jury to decide) 

b. JNOV and/or new trial 

1) JNOV means that there was no evidence would allow a rational jury to favor one 

party --> but there is evidence from P and his witness 

2) New trial: (trial court) the jury is against the weight of evidence 

1. To correct law procedure (wrong jury instruction or evidence)  

2. To correct what the judge viewed as flawed verdict → issue of credibility 

and discretion. 

13. Preclusion 

a. Claim preclusion: "res judicata" 

1) “were or probably could be decided at the previous lawsuit.”  

2) Everyone should have his own day in court  

1. Traditional Approach: one suit precludes a second “where the parties and 

the cause of action are identical” → mutual parties and claims 

2. Restatement of Judgement: actions involved the same “common core of 

operative facts” and the same transaction. 

3) Exception: adequate representation 

1. Interests are aligned. 

2. Party understood herself to be acting a representative capacity (in case for 

protection of class action) or the original court took care to protect the 

interest of the nonparty. 

3. Notice given: process service 

b. Issue preclusion: collateral estoppel  

1) The issue that has been actually decided. 

1. When 1) an issue of fact or law is 2) actually litigated and determined by 3) 

a valid and final judgment, and 4) the determination is essential to the 

judgment, and the determination is conclusive in a subsequent action 

between the parties, whether on the same or a different claim. 

2) Preclude the re-litigate of certain issue (not barred the issue) 

3) Defensive non-mutual Collateral Estoppel: 

1. Could plaintiff have easily jointed the prior action? 
2. Were the stakes in the first lawsuit sufficiently high? (incentive to argue 

against) 
3. Would the second lawsuit provide additional procedural safeguard? (jury) 
4. Are there already inconsistent judgments on the issue? 
5. Are there other reasons to question the reliability of the prior judgment. 

14. Joiner 

a. Test 

1) whether the claim is under civ pro statute?  

1. rule 18 (a): joinder of claim (independent or alternative) 

2. rule 13: compulsory(related) or permissive (unrelated) counterclaim 

3. rule 20(a): joined defendant or plaintiff 

➔ all about arises out of the transaction or occurrence  

o counterclaim: that is the subject matter of claim 

o parties: question of law or fact common to all parties. 

2) whether there is jurisdiction?  

1. federal question,  

2. diversity citizenship, 

3. supplemental jurisdiction: common nucleus of operative facts -- no if there is 

no complete diversity 

3) Exception (protection): embarrassment, delay, expense, or other prejudice. 

b. Consolidation and Separate Trial: avoid delay, to expedite and economize (but no prejudice) 
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c. Third party claim: 

1) Only applies to party that is legally required to reimburse for portion of liability 

1. For indemnification in contract or contribution in tort. 

2) CANNOT if the D seeks to shift blame to someone else (it was him not me!”) 
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II. Outline 

Chapter 1: Personal Jurisdiction 

Specific Jurisdiction 

1. Pennoyer v. Neff:  

a. personal service and personal jurisdiction: how to serve 

b. in rem (including quasi-in rem) and in personam jurisdiction 

c. (Handout): Lack of jurisdiction because he was neither personally served with process in the 

state (in personam jurisdiction) nor was his property attached prior to the initiation of the 

lawsuit (in rem jurisdiction). 

2. International Shoe: 

a. Personal Jurisdiction: Minimum Contact → not quasi-in rem 

b. General Jurisdiction 

c. Reasonableness: fair play and substantial justice 

d. (Handout) Due Process requires only that D have certain “minimum contacts” with the 

forum state such that the maintenance of the suit does not offend “traditional notions of fair 

play and substantial justice.” 

e. (Handout) Two categories of in personam jurisdiction 

i. General Jurisdiction: when the contacts are “so substantial and of such nature as to 

justify suit against D on causes of action arising from dealing entirely distinct from 

those activities.” 

ii. Special Jurisdiction: 

1. Minimum Contact:  

2. Related to the claims: 

3. Reasonable form of notice: 

f. EE Note: 

i. minimum contact: look at the “quality and nature” of the contact → a single contact 

may suffice to PJ. 

ii. privilege and benefit of forum state → respond to lawsuit → the case/claim must 

arise from D’s contact with the forum state. 

3. Hanson v. Denckla: 

a. (Handout)Purposefully avails itself of the privilege of conducting activities within the 

forum state, thus invoking the benefit and protection of its law → obligation requires to 

respond to a suit brought to enforce them. 

4. Shaffer v. Heiner: absorbing in rem jurisdiction 

a. No minimum contact → attach unrelated property does not render jurisdiction (but under 

Pennoyer rule, that is okay) 

b. Do not rely PJ on personal service 

c. (Handout) Exercise of quasi in rem jurisdiction violated due process because D did not have 

minimum contacts with state. All assertions of state court jurisdiction must be evaluated 

according to the International Shoe standard. 

5. World-Wide Volkswagen v. Woodson: stream of commerce 

a. Foreseeability is not a benchmark for jurisdiction 

b. Minimum Contact: 

i. Purposefully avail itself for the privilege of conduct activities in the forum state 

ii. Deliver its product in the stream of commerce with expectation be purchase. → find 

out why 

c. (Handout) “Foreseeability” alone has never been a sufficient benchmark for personal 

jurisdiction under Due Process. Rather personal jurisdiction exists if D “purposefully avails 

itself of the privilege of conducting activities in the forum state” or “delivers its products into 
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the stream of commerce with expectation that they will be purchase d by consumers in the 

forum state.” 

6. Asahi v. Superior Court: 

a. Majority: violation of reasonableness → fair play and substantial justice 

i. Burden of Defendant; Interest of plaintiff; Interest of forum state; Interest 

of federal system (international comity) 

ii. Balancing Test 

iii. (Handout) personal jurisdiction in this case would violate “traditional notions of fair 

play and substantial justice” because the exercise of jurisdiction would be 

unreasonable, even if minimum contacts existed. 

b. Dispute: minimum contact 

i. Have to be “purposefully avail itself for privileges of conduct activities;” (hand out) 

purposeful action by D directed towards the forum state. 

ii. “stream of commerce” is enough →put the product into the stream of commerce with 

expectation that product will be purchase at forum state; (handout) injecting goods 

into stream of commerce with foreseeable destination. 

iii. Steven Factor: (handout) by the volume, the value, and the hazardous character of 

the components. 

c. New Question: whether exercise of personal jurisdiction will violate Due Process (fair play 

and substantial justice)? 

7. Burger King v. Rudzewicz 

a. Sliding Scale: Minimum contact v. reasonableness (fair play and substantial justice) 

b. (Handout) fair play and substantial justice: 

i. Once it has been decided that a D purposefully established minimum contacts with 

the forum state, these contacts may be considered in light of other factors to 

determine whether they comport with “fair play and substantial justice.” 

ii. These considerations sometimes serve to establish the reasonableness of jurisdiction 

upon a lesser showing of minimum contacts than would otherwise be required. 

iii. Where a D who purposefully has directed his activities at forum residents seeks to 

defeat jurisdiction, he must present a compelling case that presence of some other 

consideration would render jurisdiction unconstitutional.  

8. J. McIntyre v. Nicastro 

a. (4 justices, handout) Due Process = “lawful power” = traditional practice, not free fall notion 

of fundamental fairness 

i. P’s consent (waive);  

ii. citizenship or domicile/knowingly and consistently engage in activities targeted at 

forum state (general, physical presence);  

iii. personal service within the state (physical presence); and purposeful availment 

(minimum contact? privilege=respond to suit) 

iv. In this case (handout): D did not take purpose action that was directed at the forum 

state (or “knowingly and intentionally target its activities at the forum state”) 

b. (3 dissents)  

i. (handout)Due Process = contemporary notion of fairness and reasonableness; Not 

Sovereign Power (or Tradition Practice)  

ii. D was subject to personal jurisdiction because it puts its product in the stream of 

commerce, knowing that it would be sold there (irrespective of its use of a national 

distributor).  

9. Abdouch v. Lopez: 

a. Sliding Test 
o Interactivity and nature of the commercial activities conducted over Internet 
o Positive: knowing and repeated transmission of computer files over Internet;  

o clearly doing business at the forum state on the Internet 
o Middle: exchange information with the host computer 
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o Level of interactivity and commercial nature of the exchange of info 
o Negative: merely post information which is available for view  

b. Calder Effects Test 
o Rule:  

o “[A] defendant’s tortious acts can serve as a source of personal only where the 

plaintiff makes prima facie showing that the defendant’s acts (1) were 

intentional, (2) were uniquely or expressively aimed at the forum state, (3) 

caused harm, the brunt of which was suffered – and which the defendant 

knew was likely to be suffered – [in the forum state].” 
o Distinguish:  

o In Calder, it wasn’t just the plaintiff’s CA residence that mattered, but the 

phone calls to CA sources for the story and the substantial sales of the tabloid 

in CA. In Fiore, by contrast, the only link to Nevada was the D’s knowledge 

that Nevada was one of the states in which P resided – not enough. 
o Hypo: throw baseball at someone outside the state. 

c. (Handout) D was not subject to PJ at Neb because their internet-related business activities 

in the state were not related to P’s claim. Moreover, the advertisement at issue was directed 

at the entire world, rather than aimed specifically at Neb, and “Lopez did not know that 

Abdouch was a resident of Neb.” 

d. (EE Note): D who commits an act outside the state that she knows will cause harmful effects 

within the state, she may be subject to minimum contacts jurisdiction there for claims 

arising out of that act.  

General Jurisdiction 

1. Precedents: 

a. Perkins v. Benguest: 

• Sued a Philippine corporation at OH, where the company's affairs (GM, 

stockholder) were overseen during World War II --> General Jurisdiction 

b. Helicopters:  

• helicopter owned by Colombian corporation crashed in Peru 

• corporation's helicopter purchases and purchase-linked activity in Texas were 

insufficient to subject it to Texas court's general jurisdiction 

2. Goodyear Tires v. Brown 

a. the corporation's affiliations with the State in which suit is brought are so constant and 

pervasive "as to render it essentially at home in the forum State." 

b. only if they designed, manufactured, marketed, and distributed the product --> general 

jurisdiction 

c. (Handout): European subsidiaries of Goodyear USA were not subject to general jurisdiction 

because they were “in no sense at home in NC.” 

• Their attenuated connections to the State, fall far short of the “continuous and 

systematic general business contacts” necessary to empower NC to entertain suit 

against them on claims unrelated to anything that connects them to the State. 

d. (EE Note):  

• The court rejected the argument that continuous sales into the state suffice to 

support general jurisdiction  

• → Places that corporation fairly regarded as home; the court identifies domicile, 

place of incorporation, and principal place of business as “paradig[m]” bases for the 

exercise of general jurisdiction 

• We don’t know if there could be third place subject to general jurisdiction.  

• Note: approach to decide general jurisdiction is different from the approach of 

deciding corporation’s citizenship, which is “nerve center.” 

3. Daimler AG v. Bauman: 
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a. (Handout) Not subject to general jurisdiction because it was in no sense at home in CA. The 

exercise of PJ over Daimler in CA would also be unreasonable based on “the risks to 

international comity” that the 9th Circuit’s “expansive view of general jurisdiction posed.” 

b. “We have declined to stretch general jurisdiction beyond limits traditionally 

recognized…General jurisdiction has come to occupy a less dominant place in the 

contemporary scheme [, which are] the place of incorporation and principle place of 

business.”  

c. In some sense "continuous and systematic" is not enough, it must be so "continuous and 

systematic" as to render it essentially. 

4. Burnham v. Superior Court 

a. Scalia (4): Pennoyer was decided around the adoption of 14th Amendment → articulated at 

Pennoyer → personally served within the state 

• (Handout) bright line rule: among the most firmly established principles of 

personal jurisdiction in American tradition (and one commonly accepted at the time 

the Fourteenth Amendment was adopted) is that the courts of a state have 

jurisdiction over nonresident who are physically present in the state.  

b. Brennen (4): Independent inquiry into fairness; critical insight from IS: all rules about 

jurisdiction must be subject to contemporary understanding 

• Take advantage of CA law/privilege, like purposeful avail itself of the privilege in 

the forum state → invoking benefit → respond to lawsuit. 

• Voluntarily and knowingly present at the State 

• (Handout) Case by case Inquiry:  

1. Due Process generally permits a state court to exercise jurisdiction over a D if 

he is served with process while voluntarily and knowingly present in the 

forum.  

2. It is necessary to “undertake an independent inquiry to the fairness of the 

prevailing in-state service rule.” 

3. The critical insight of Shaffer is that all rules of jurisdiction, even ancient 

ones, must satisfy contemporary notions of due process. 

4. [3 judges] criticizes “the subjectivity, and hence, inadequacy, of Justice 

Brennan’s approach.” 

c. Stevens (1): (Handout) Tradition + Fairness + Common Sense = Easy Case. 

d. Note: this rule does not apply to corporation’s PJ (lower court split on agency test) 

5. BMS v. Superior Court of California 

a. Minimum Contact → state coercive /sovereignty (defeat efficiency) 

• “They are a consequence of territorial limitation on the power of the respective 

States.” “The states retain many essential attributes of sovereignty, including, 

in particular, the sovereign power to try causes in their courts. The sovereignty of 

each State implies a limitation on the sovereignty of all its sister State.” 

• The Due Process, acting as an instrument of interstate federalism, may 

sometimes act to divest the State of its power to render a valid judgment.” 

b. (New Question) Related to the claims: how closely the relation should be?  

• U.S. Supreme Court: “fairly related” 

• C.A. Supreme Court: sliding scale → the weaker the contact, the tighter the 

relation.  

• Acknowledged ways: 

1. Purposefully avails itself of the privilege of conducting at forum state. 

2. Intentionally and knowingly targeted at the forum state. 

c. (Reasonable form of notice/service) 

d. Reasonableness: fair play and substantial justice 

• Burden of Defendant: (the most important) 

• Interest of Plaintiff 

• Interest of Forum State 
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• Federalism; international comity 

e. (Handout) BMS’s activities in CA were not sufficiently related to the claims: “What is 

needed – and what is missing her – is a connection between the forum and the specific claims 

at issue.” 

 

Other way of establishing PJ 

6. Carnival Cruise Lines v. Shute (Consent-Efficiency) 

a. Benefits: § Designate the place, providing certainty, saving money; § Consumer also saved 

money from this; § Nature: Passengers comes from all over the world. 

b. Test: Consent-to-jurisdiction clause is subject to judicial scrutiny for fundamental fairness. 

c. [Handout] “Fundamental Fairness” did not preclude the enforcement of a forum-

selection clause contained in tickets issued by a cruise line to its passengers when there 

was no bad faith, fraud, or overreaching (i.e., Florida was a sensible place to conduct the 

litigation) and plaintiffs “essentially conceded” that they had notice of the provision. 

7. Mullane v. Central Hanover Bank & Trust Co. 

a. [Handout] (Landmark Principle): An elementary and fundamental requirement of due 

process in any proceeding which is to be accorded finality is notice reasonably calculated, 

under all the circumstances, to apprise interested parties of the pendency of the action and 

afford them an opportunity to present their objections. 

b. Pennoyer: attach property + constructive notice →adequate but not reliable 

c. Rationale: 

• CS is just supplementary. Attachment of property is the main way to deliver 

information. Yet the P neither abandon their property, nor their agent within the 

state could deliver it. (Their agents are adversary.) 

• People who owns property will care about the property if it is attached. --> reasons 

why this way is usually okay  

▪ "A state may indulge the assumption that one who has left tangible 

property in the state either has abandoned it, in which case proceedings 

against it deprive him of nothing, or that he has left some caretaker 

under a duty to let him know that it is being jeopardized.” 

8. Federal Civ Pro Rules: Rule 4 

a. Two Questions needs to be answered: 

• Did P comply with the rule? If not, the D could dismiss the case for insufficiency of 

the process. 

• Whether reasonable under the circumstance? (due process consideration) 

b. Waiver of service is substitute for personal service --> inexperience, most frequent way to do 

this;  

c. (e) options to serve individual within U.S. 

• (1) follow state law, or 

• (2) (A) personal service (like Pennoyer); (B) leaving a copy at its residence to some 

responsive adult; (c)delivering a copy of to an agent authorized by law. 

d. (h) corporation: 

• (A) state law, following (e)(1) 

• (B) officer, managing or general agent/or agent authorized by appointment or by 

law. 

• (c) if it's outside the U.S., following (f), except (f)(2)(c) (i) 

e. (1) Serving summons or wavier of service establishes personal jurisdiction: 

• (A) follow the state rule 

• (B) for Third-Party practice and Required Joinder Parties within U.S. and not more 

than 100 miles from where the summons issued. --> works for defendants near NY, 

DC or DE, they usually are across a river from these districts.  
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9. Self-Imposed Regulations: not tested at fall 2017 

1) Long-arm statute: 
o Jurisdiction over persons must be authorized by the state or federal government in 

additional to Constitution 
o Every state authorizes personal jurisdiction if the D is personally served within the State. 

(Pennoyer rule) 
o Many State authorized the personal jurisdiction as much as the Constitution allows.  
o Minority rule: long-arm statue 

• e.g. Fla. Engage in substantial and not isolated activity within this state, whether 

such activity is wholly interstate, intrastate, or otherwise, is subject to jurisdiction 

• Requires more activities or contacts to allow service of process than minimum contact 

• Test:  

▪ 1) does the long-arm statute in this state allow its courts to assert jurisdiction?  

▪ 2) due process question: is asserting jurisdiction on the facts of this case 

constitutional? 

2) Venue: 
o Located litigation not just within state, but also which federal judicial district in a state. 
o 2011, Congress, Clarification Act; 28 USCS § 1391 

• If all defendants are the residents of a same state, any district court 

• If there's non-resident, the law suit filed at the place where it happened. (a 

substantial part of the events or omissions giving rise to the claim occurred; or a 

substantial part of property that is the subject of the action is situated) 

• If both of them does not work, pick any of them 

• Certain organization or foreign individual (a defendant not resident in U.S.) could be 

sued anywhere 
o Failure to comply --> dismiss under 12(b)(3), lack of personal jurisdiction/subject 

matter/inappropriate venue. 

3) Transfer:  
o From one district to another within the same judicial system 
o For the convenience of parties and witness, in the interest of justice 

• E.g. Cruise Line Case: Federal WA --> Federal FL, 1404 
o Also exist in the State. 

4) Forum non conveniens: inconvenient forum 
o Common law doctrine 
o Dismiss for forum non conveniens --> transfer to a different judicial system,  
o Product by foreign citizens based on accidents at Scotland, will be moved to Scotland --

>foreign plaintiff, happened at foreign country 
Use Pennoyer as the way of giving notice, not establishing personal jurisdiction --> usually okay, but not very reliable.  
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Chapter 2 Subjective-Matter Jurisdiction 

1. Federal Jurisdiction: 

o Federal Questions - cases that "arise under" federal law 

▪ Art. III (judicial power, certain cases, only SC and Congress to lower federal courts 

and their jurisdiction), § 1331 (arise under federal law) 

▪ The district courts shall have original jurisdiction of all civil actions arising under the 

Constitution, laws, or treaties of the United States -- §1331 

o Diversity Jurisdiction, §1332 

▪ E.g. citizen of different states 

2. Supplemental Jurisdiction 

3. [Procedural] Removal 

 

Federal Jurisdiction 

1. Louisville & Nashville Railroad v. Mottley: what is “arise under” federal question. 

a. What is “arise under?” 

• “Well-pleaded complaint”  

• "A suit arises under the Constitution and laws of the United States only when the 

plaintiff's statement of his own cause of action shows that it is based upon those 

laws or that Constitution." 

• An essential element of a claim or defense rests on federal law.  

b. Probable Test: 

• The questions is, does a state-law claim 1) necessarily raise a federal issue, 2) 

actually disputed and substantial, 3) which a federal forum may entertain without 

disturbing any congressionally approved balance of federal and state judicial 

responsibilities.” 

• Not tested:  
1. Federal statute authorizing original jurisdiction is more narrow/strict than 

Constitution Art. III. 

a. Cases based on state law but involving federal issues, goes to state courts, for 

Congress does not want to swamp federal courts. 

2. Article III authorized federal court including SC on appeal to hear issues under 

federal law. If the state court did not interpret federal issue well, the federal court 

could fix them. 

3. Congress could amend 1332, giving federal courts original jurisdiction over well-

pleaded complaint AND just involving federal issues. Should they do that? 

a. How does a court decide whether the issue is under federal law? just by 

reading the face of well-pleaded complaint. 

4. If they amended it, then the rule will be hard to apply, since a court cannot decide by 

many direct or indirect claims in the pleading 

c. [Handout] A suit arise under the Constitution and laws of United States for purpose of 28 

U.S.C. §1331 only when the plaintiff’s well-pleaded complaint is based upon federal law.  

d. [Handout] Here, there was no federal subject matter jurisdiction because issues of federal 

law would likely arise only as an affirmative defense and in addressing plaintiff’s reply to 

that defense, not in plaintiff’s original claim (which was for breach of contract under state 

law). 

2. Redner v. Sanders: personal citizenship 

a. Test for citizenship:  

• State of United States: Citizenship for the purpose of diversity jurisdiction is based 

on domicile, 1) physical presence AND 2) an intent to remain. 

• Foreign state/nation: A resident is NOT citizen of a foreign state.  

b. Application 

• CA+NY v. NY+NY, No, complete diversity (d)(2) 

• Mexico v. Japan, No, no provision about only foreign citizens. 
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• CA v. JP+MX, Yes, (a)(2) 

• CA+MX v. NY+MX, Yes, (a)(3)-partial aggregation to diversity, it waives the 

complete jurisdiction 

▪ Only under judicial interpretation of federal statute, not under Art. III 

• CA+MX v. JP, No, no(a)(2) and no (a)(3), literally interpretation of statute. 

• CA v. NY @ federal CA over divorce. NO, for divorce is state law issue.  

▪ 1992, family case falls out the diversity scope, even though P and D come 

from different states. 

c. [Handout]: The federal district court dismissed a case against New York defendants for lack 

of subject matter jurisdiction because there was no diversity of citizenship. The plaintiff was 

neither a citizen of France (which would have authorized diversity jurisdiction under § 

1332(a)(2)) nor a citizen of California (which would have established diversity jurisdiction 

under § 1332(a) (1)). 

3. Hertz Corp v. Friend: corporation’s citizenship 

a. [Handout] The phrase “principle place of business” in 28 U.S.C. §1332 refers to the place 

where a corporation’s high-level officers direct, control, and coordinate the corporation’s 

activities. – never center test 

b. Note: efficiency 

• Old test: where the corporation does a lot of business --> SC reject this approach → 

shouldn’t be more complex than “half of gross income.” 

• It's the price we have to pay to avoid overly complex jurisdictional 

administration while producing the benefits that accompany a more uniform 

legal system. 

 

Supplemental Jurisdiction 

1. History: 

a. Promote efficiency: 

b. United Mine Worker v. Gibbs: It exists whenever there is a claim within the constitution 

jurisdiction… and outside the constitutionally enumerated jurisdiction of the federal courts. 

c. U.S.C. § 1367, Supplement Jurisdiction  

• (a), "are so related to claims", whether it's under common operation facts → 

common nucleus of operative facts → "can" question 

• (b), cannot violate complete diversity jurisdiction: if the original suit was 

established by diversity, if a joinder claim will break it. NO jurisdiction 

• (c), exception, "should" question:  

1) a novel or complex issue of State law;  

2) state law predominates over the claims of federal law claim;  

3) dismiss the federal law claim, only left state law claim;  

4) exceptional circumstance (other compelling reasons) 

d. Quality rather than quantity requirement for adding state law questions. 

2. In re Ameriquest Mortgage Co. Mortgage Lending Practices Litigation 

a. Class Note:  

• Whether the state claims can be resolved or dismissed without affecting the federal 

claims 

• They combine to tell the same story, because he did not know her right, did not 

cancel, mortgage overstated, she cannot afford. 

b. [Handout] The district court denied defendant’s motion to dismiss plaintiff’s state law claim 

for lack of supplemental jurisdiction because the state and federal claims were connected by 

common and operative facts (they were, in fact, inextricably intertwined), and there was 

no compelling reason for the court to decline to exercise supplemental jurisdiction.  

3. Szedrey-Ramos v. First Bancorp 

a. [Handout] The district court granted Defendant’s motion to dismiss plaintiff’s state law 

claims for lack of supplemental jurisdiction because the Puerto Rico [state] law claims 
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predominated over plaintiff’s federal claim under Title VII and there were novel and 

complex issues of Puerto Rico law. 

b. Illustration: 

• Predominated state law claim: D fired P not mainly for sex or national origins, but 

for her whistle blower. 

• Novel or complex claim of state law: concerns attorney-client privilege, the P.R. law 

remains silent about it → This is an issue of Puerto Rico law that has yet to be 

addressed by the Puerto Rico courts and which is imbued with important 

consideration of public policy. 

Removal 

1. Removal is Defendant’s motion to remove the case from state to federal court; Remand is 

Plaintiff’s motion to remand the case from federal to state court as a reaction for removal. 

2. Fed. Civ. Pro. Rule: 

a. U.S.C. §1441: Removal 

• (a) applies to all civil actions  

• (b) limitation for diversity cases (may not be removed) 

1) Defendant cannot remove, if the suit is filed at a defendant's (or any of 

defendants') home state  

2) <-- rationale behind federal trial is to avoid discrimination at state court, but 

here D cannot have discrimination in state court. 

• (c) (1) (b) + (2) meaning 

1) If a case contains federal and state law claims, D could remove the whole case 

to federal courts. But the federal court could only keep the federal issue and 

remand the state law issues. 

b. U.S.C. §1446: procedure for removal 

• (b) (2) all defendants must join in or consent;  

• (c) requirement; based on diversity of citizenship. (1) A case may not be removed 

if (3)'s situation happened more than one year after commencement of the 

action, unless the P acted in bad faith. 

c. U.S.C. §1447 Remand 

•  (c) time limitation: 

1) If remand on basis of any defect besides (other than) SJM, 30 days 

2) If remand for lack of SJM, no limitation until the case enters a final 

judgement. 

• (d) an order to remand a case back to state court --> Not reviewable on appeal 

(Defendant cannot appeal for a granted remand order) → unless there is civil 

right claim or regarding U.S. official.  

3. Caterpillar, Inc. v. Lewis: efficiency  

a. [Handout]  

• A district court’s error in failing to remand a case improperly removed is not fatal 

to the ensuring adjudication if federal jurisdiction requirements are met at the 

time judgement is entered.  

• Once a diversity case has been tired in federal court, with rules of decision supplied 

by state law under the Erie doctrine, considerations of finality, efficiency, and 

economy become overwhelming.  

b. Illustration: 

• Under Erie, if the case were decided at state court, KY state law; if at state court, 

still KY state law → same substantive law. 

• Congress’s main theme; expeditious superintendence.  
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Chapter 3 Erie Doctrine 

1. Test if there is confliction 

a. Question 1: Is it a substantive law or procedure law question?  

• Apparent substantive law: regarding elements of the claim → state law 

• Probable procedure question or grey area? (Erie Problem)→ Question 2 

b. Question 2: Does a federal rule of civil procedure / a federal statute govern the situation 

NOT a federal practice? 

• Yes → Question 3 

1) Question 3: 1) Is it permissible under Rule Enabling Act: they cannot 

abridge, enlarge or modify any substantive right + 2) Is the federal or statute 

constitutionally permissible?  

▪ Yes. Federal law 

▪ No. state law 

• No → Question 3.1 or 3.2 

1) Question 3.1, Byrd Test: federal practice v. likelihood of different result in 

state court 

▪ Balancing Test: State law or federal law 

2) Question 3.2, Hanna: Would disregarding state law promote forum-shopping 

or inequitable administration of the laws? 

▪ Yes, State law 

▪ No, federal law 

2. Erie Railroad v. Tompkins 

a. Whether state substantive positive law include state common law?  

• It used to be just be rules and enactments promulgated by the legislative authority 

thereof.  

• Yes: federal government of limited and numerated power → only do what Congress 

authorize them to do → not general common law in Constitution → 

unconstitutional to exercise federal common law. 

b. [Handout]  

• The Constitution requires federal court to apply state common law in diversity 

cases. 

• It was already clear that state positive law applied in diversity case and as Justice 

Reed’s concurring opinion recognized, “no one doubts federal power over 

procedure.” 

3. Guaranty Trust Co. v. York 

a. Questions: (state) statute of limitation v. (federal) equitable tolerance 

• This is procedural question (though “no one doubts federal power over procedure) 

→ Policy concerns 

b. [Handout]Outcome Determinative Test 

• Federal court sitting in diversity should apply a state law that conflicts with 

federal practice when disregarding the state law would significantly affect the 

outcome of the litigation.  

c. [Handout] The lower federal courts therefore erred by refusing to apply the state statute of 

limitation based on a contrary federal practice. 

4. Byrd v. Blue Ridge Rural Elec. Co-Op., Inc. 

a. Question: (state common law) bench trial v. (federal) jury trial 

• It’s arguably procedural question 

• Constitution-inspired federal practice of jury trial > state common law 

• Though the result is more likely to be different.  
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b. [Handout] The federal court was not required to follow a state supreme court decision 

holding that the trial court, rather than a jury, should determine whether the plaintiff was a 

statutory employee who was covered by the state workers’ compensation statute.  

c. [Handout] The requirement appeared to be merely a form and mode of enforcing the 

immunity, and not a rule intended to be bound up with the definition of the rights and 

obligations of the practice (procedural question), and the importance of the federal 

practice outweighed the likelihood of a different result in state court.  

5. Hanna v. Plumer 

a. [Handout] Service of process in a diversity case in federal court is governed by Rule 4 of the 

Federal Rules of Civil Procedure 

b. Framework for Analysis following Byrd and Hanna 

1. Substantive rules of state law apply under Erie. If, however, state-law rule or 

practice is “rationally capable or classification as either” substantive or procedural, 

then: 

2. Does FRCP or federal statute govern the situation and conflict with state law? 

a. If so, is FRCP permissible under the Rules Enabling Act (i.e., “rules of 

practice and procedure”)? 

b. If so, is FRCP or statute constitutional? 

c. If so, federal rule applies under Hanna 

3. If answer to (2) is no, court should”  

a. Balance to the importance of a conflicting federal practice against the 

likelihood of a different outcome in state court under Byrd; and/or 

b. Examine, under Hanna, whether disregarding state law would: 

i. Encourage unseemly forum-shopping, or 

ii. Lead to inequitable administration of the laws 

c. If so, court should apply state-law rule; If not, court should apply federal 

practice.  
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Chapter 4 Litigation 

I. Incentive to litigation: Damage and TRO 

1. Background: 
a. Compensatory (substitute) damage: P bears the burden of proof 

b. Punitive damage: punishment or determent function after compensatory damage --> cannot be grossly accessible or 

will be unconstitutional, usually nine (9) times of compensatory damage: 

• (statutory damage: minimum damage awards decreed by legislation, used when compensatory 

damage is hard to prove) 

• (liquidated damage:  An amount contractually stipulated as a reasonable estimation of actual 

damages to be recovered by one party if the other party breaches.) 

c. Specific relief: performance of contract, injunction for doing or refraining doing something 

• The most common commanding is injunctions; others like replevin. 

• In equitable relief, the court will look at the adequacy of the relief.  

d. Declaratory judgement: protective nature, like the copyrights lawsuit 

• Usually used in insurance and patent litigation, but also in other claims except tax disputes 

• Federal Declaratory Judgement Act, 28 U.S.C. §§2201 

1. Seeking from a court a declaration of their rights without seeking or being in a position to seek 

any coercive such as damages or an injunction.  

2. Procedure for declaratory judgment in the federal courts is governed by Rule 57. 

• But because the cases or controversies do not really happen, so it might be a hypothetical case, not a 

concrete factual controversy (federal court has limited jurisdiction over them) 

2. Troupe v. C&S Wholesale Grocers, Inc. 

a. [Handout] The federal district court denied plaintiff’s motion to remand because the 

defendant has carried its burden of proving that, if plaintiff prevails, her damage will “more 

likely than not” exceed the minimum jurisdictional amount (i.e., > 75,000). 

b. Rule for assessing damage: 

• If it's apparent, then just remove; long-term medical expenses, mental and 

physical pain and suffering, loss of enjoyment of life, loss of wages and 

earning capacity and permanent disability and disfigurement or other 

serious injuries 

• if not apparent, require the party who brings this motion to provide more relevant 

evidence → Defendant’s Burden  

▪ 1441 (c) (2) in diversity case → D’s burden to prove 

c. Reasoning: Long-term medical expenses (pain continuing more than a year), loss of wages 

and earning capacity (house cleaning service, reducing the number of houses that she could 

clean due to her injury) 

3. Fed. Civ. Pro. Rule. 65 

a. R. 65 (B) TRO: Temporary Restraining Orders 

• TRO can be issued without noticing the other party; 

• The reason why it should be ordered without notices must be stated by court and 

the obtaining party, otherwise it will violate the due process  

• Expiration: not exceed 14 days; the court could extend another 14 days; or/and if 

the adversary agrees, it could extend more. "14 days + 14days + what the adversary 

agrees" 

b. R. 65 (A) PI: Preliminary Injunction 

• A PI cannot be issued without hearing 

• If it fails, the adversary could appeal it immediately, as an exception of "final 

judgement rule", which usually requires the adversary party waits the final 

judgement of the case, and then appeal. 

4. Winter v. Natural Resource Defense Council, Inc. 

a. [Handout] A plaintiff seeking preliminary injunction must establish: 

• that he is likely to succeed on the merits; 

• that he is likely to suffer irreparable harm in the absence of preliminary relief 

• that the balance of equities tips in his favor; 

• that an injunction is in the public interest. 
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b. [Handout] Sliding Scale for the first and second factors: In Dicta 

• The Court suggests, in dicta, that the Ninth Circuit’s standard, which only requires 

a “possibility” of irreparable harm in some circumstances, is too lenient, and that 

plaintiff must demonstrate that irreparable harm is “likely” in the absence of a 

preliminary injunction. 

c. [Handout] Holding: “[E]ven if plaintiff have some shown irreparable injury from the Navy’s 

training exercises, any such injury is outweighed by the public interest and the Navy’s 

interest in effective, realistic training of its sailors. A proper consideration of these factors 

alone required denial of the requested injunctive relief.”  

d. Reasoning: 

• 1) + 2) factors: reject balancing test: for 9th Circuit, if the likelihood of the merits is 

very high, then just a possibility of irreparable harm suffices.  

• Balancing Equities: interest of national securities v. protect marine mammals 

and environment. 

1. Navy: depends on professional’s judgement; used for 40 years; the only 

reliable technology for that purpose; ideal location for exercise 

2. Animal: Court only looks at the interest of P (protection organization), not 

animals themselves. 

• Public Policy: Court did not look at them, for both parties represent Public Interest; 

if there was any, they did it at 3). 

 

II. Pleading: Sufficiency; Ethical Limitation; Complaints 

 

Legal & Factual Sufficiency 

1. Rule 8: A pleading which sets forth a claim for relief… shall contain: 

a. A short and plain statement of grounds upon which the court’s jurisdiction depends 

b. A short and plain statement of claims showing that the pleader is entitled to relief;  

c. A demand for jurisdiction for the relief the pleader seeks. 

2. Haddle v. Garrison: from district court to Supreme Court 

a. [Handout] The district court erroneously dismissed plaintiff’s complaint for failure to state a 

claim upon which relief can be granted, because interference with at-will employment may 

give rise to a claim for damages under Civil Rights Acts of 1871. 

b. Reasoning:  

• Rule 12 (b): four defenses must be raised in pre-answer stage, or regarded as waive. 

Lack of personal jurisdiction, improper venue, insufficient process; insufficient 

service of process. 

• Employment at will is not “property” for purposes of the Due Process Clause, does 

not mean that loss of at-will employment may not “injur[e] [petitioner] in his 

person or property” for purposes under § 1985(2) 

c. The plaintiff could petition for rehearing En Banc: re hearing the previous case 

• If the majority of the circuit agrees to re hear the case, then they could re hear the 

case without binding cases. 

3. Bell Atlantic Corp. v. Twombly → too expensive 

a. Background: Coney v. Gibson, “a complaint should not be dismissed from failure to state a 

claim unless it appeared beyond doubt that the plaintiff can prove no set of facts in support 

of his claim which would entitle him to relief.”  

b. [Handout] Plaintiff complaint did not state a claim for relief under § 1 of the Sherman Act 

because “stating such a claim requires a complaint with enough factual matter (taken as 

true) to suggest that an agreement was made.” (i.e., plausible factual allegations are 

required). 

c. Note: requiring enough factual matter taken as true that the claim was made --> plausible 

factual allegation of a conspiracy --> plausibility pleading "gate keep function of pleading" 
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• Eliminate really weak cases at the pleading stage in order to avoid 

causing(expense) at the discovery stage. 

• Be cautious to eliminate the case + the cost is expensive 

4. Ashcroft v. Iqbal → too burdensome 

a. [Handout] To survive a motion to dismiss, a complaint must contain sufficient factual 

matter, accepted as true, to state a claim for relief that is plausible on its face. 

b. [Handout] Apparent Analytical Framework 

• Disregard mere “legal conclusion” (contra Conley v. Gibson) (“We begin our 

analysis by identifying the allegations in the complaint that are not entitled to the 

assumption of truth.”) 

• Assess whether remaining (“well-pleaded”) factual allegation “plausibly 

give rise to an entitlement to relief” (“We next consider the factual allegations 

in respondent’s complaint to determine if they plausible suggest an entitlement to 

relief.”): 

1. Is it more likely than not that defendant is liable based on the well-pleaded 

facts? 

2. Is there a (significantly?) more plausible, alternative explanation? 

c. Note: Rule 

• A claim has facial plausibility when the plaintiff pleads factual content that allows 

the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged --> more than a sheer possibility 

• Interpret Twombly:  

1. Threadbare recitals of the elements of a cause of action does not suffice. It 

has to be more than conclusion. 

2. a complaint that states a plausible claim for relief survives a motion to 

dismiss <-- by courts' judicial experience and common sense. 

• Two Steps:  

1. Complaints that are no more than conclusions, are not entitled to the 

assumption of truth. 

2. If there are well-pleaded factual allegations, then decide whether they 

plausibly give rise to an entitlement to relief. 

a. Is it more likely than not that defendant is liable based on well-

pleaded fact? or  

b. Is there a more plausible lawful explanation?  

d. Critics: 

• Credibility determination: based on judge’s judicial experience and common sense. 

• Impracticability: hard for judge to decide 

1. Rule maker’s sample: "on (date), at (place), the defendant negligently drove a 

motor vehicle against the plaintiff." → cannot satisfy Iqbal 

2. Possibilities:  

a. Only the word "negligently" is conclusion, others are facts 

b. Under the judge's discretion, it could be said that there is more 

likely than not that this collision is the reason that P got injured 

(Res Ipsa Loquitur?) 

c. Or just let the P to amend the pleading.  

• Have not been adopted by any federal statute or practice. 

5. Stradford v. Zurich Insurance Co. → pleading special matters 

a. [Handout] Defendant’s counterclaim failed to plead the circumstances constituting fraud 

with sufficient particularity under Rule 9(b) because it did not specifically identify 

plaintiff’s alleged lies, but the district court granted leave to amend the pleading and 

concluded that defendants subsequently satisfied the requirement of the rule.  

b. Rule 9: 
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• In alleging fraud or mistake, a party must state with particularity the 

circumstances constituting fraud or mistake. Malice, intent, knowledge, and other 

conditions of a person's mind may be alleged generally. 

• First Sentence: The circumstances constituting fraud or mistake with 

particularity 

1. "time, place, and nature of the alleged misrepresentation" be disclosed to the 

party accused of frauds → for "fair notice of the claim and the factual ground 

upon which it is based. 

2. Need to specifically identify the lie --> when the flood happened 

• Second Sentence: Malice, intent, knowledge, and other conditions of a person's 

mind may be alleged generally.  

1. It is general requirement. Doesn't have to be presented.  

2. Besides, the court suggests it could inferred from the claim. 

c. Reasoning: D claimed P lied, but did not identify the lie → Whether the flooding did not 

happen, or it happened during the time that insurance lapsed. 

 

Ethical Limitation: dumb lawyer 

1. Rule 11: Pleading, motions, and representation; sanction 

a. (b) representation to the Court: (of pleading) 

• (1) improper purpose; 

• (2) legal contentions that are warranted by existing law, or by nonfrivolous 

argument for (extending, modifying, or reversing) existing law or establishing new 

law; 

• (3) factual contentions have evidentiary support (or have it after discovery); 

• (4) denial of factual contention is warranted on the evidence, or reasonably based 

on belief or lack of info. 

b. (c) sanction 

• (1) Violation of rule (b), it is within the court's discretion to decide if they want to 

impose sanction on one party. 

• (2) motion by D:  

1. must make it on a separate/independent motion 

2. 21 days safe harbor: after D motion to sanction, the P has 21days to amend 

or withdraw the original motion 

• (3) on the court's initiative 

• (4) nature of sanction: nonmonetary directives; penalty to court; payment to D's 

lawyers' fee. 

c. (d) not applicable to discovery 

2. Walker v. Norwest Corp. (complete jurisdiction) 

a. [Handout] Plaintiff’s complaint violated Rule 11 because it did not even allege that 

complete diversity of citizenship existed. Moreover, the district court did not abuse its 

discretion by imposing monetary sanction for this violation or denying plaintiff’s motion to 

amend the complaint.  

b. Reasoning: 

• P or the lawyer did not prove the jurisdiction --> objectively unreasonable  

1. violation of rule 11 (b) (3) factual contention have evidence support. 

2. Violation of rule 11 (b) (2) exist legal contention is not supported by existing 

law or nonfrivolous argument of … new law. 

• P's argument: he couldn't know until discovery --> P's burden 

1. Rule 26 (a)(1)(E): “unacceptable excuses” for not fully investigate the case. 

• Amount of monetary sanction? → P never made that argument + no evidence to 

show 

3. Christian v. Mattel, Inc. (Barbie) 
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a. [Handout] Although the district court did not abuse its discretion by awarding sanctions 

under Rule 11 based on the lawyer’s inadequate factual investigation, the district court’s 

order was tainted by its consideration of other misconduct that cannot be the basis for 

sanction under Rule 11 – such as discovery abuses, misstatements made during oral 

argument, and conduct in other litigation.  

b. Possible Monetary Sanction Source: 

• Rule 11 violation → see above 

• Discovery (Rule 16/37) → no show up/not prepared/fails to obey order 

• Inherent authority to punish actions taking in bad faith --> Federal court's "made-

up" authority to sanction. 

 

Responding to Pleading and Amendment 

1. Pre-answer: Rule 12 (b) 

a. (a) time: 21 days in general; 60 days if you waive the service 

b. (b): pre-answer motion  

• Four (4) brought at the outset or waive it: Lack of personal jurisdiction, 

improper venue, insufficient process, insufficient service of process 

• Three (3) Cannot waive: lack of subject-matter jurisdiction; failure to state a 

claim for relief; failure to join a party 

c. (c) motion for judgment on the pleading: 

• Assert delay motion to dismiss --> the other way to dismiss a case in pleading; 

• Usually at the affirmative defense. 

• Difference:   

1. pre-answer and motion for judgement on the pleading --> just base on 

pleading --> legal matter (usually for failure to state a claim for relief) 

2. Summary judgement: usually based on evidence after discovery; sometimes 

based on evidence at the pleading (e.g. Mattel's evidence) --> nevertheless, 

based on evidence --> factual matter  

d. (f) motion to strike 

• Insufficient defense --> usually failure to state a claim 

• Redundant, immaterial, impertinent, or scandalous matter --> prejudicial 

complaint or defamation that are irrelevant to legal contentions 

• --> difference from pre-answer motion: pre-answer for whole allegation; motion to 

strike for partial allegation 

2. Answer: (Rule 8) defense or affirmative defense 

a. (b) Defense: 

• Defend yourself in every paragraph compared to the P's complaint: admit or deny it 

• General denial: not usually used 

• Specific denial or denying part of an allegation --> admit which apart is true, deny 

which part is not true --> have to be specific → Zielinski v. Philadelphia  

• Lack knowledge or information = denial 

• Effect of failing to deny = admit 

b. (c) affirmative defense: 

• Usually at end of the defense --> list all possible affirmative defense 

3. Zielinski v. Philadelphia Piers, Inc. 

a. [Handout] Defendant violated Rule 8 (b) by failing to provide a more specific answer, which 

would have provided plaintiff with the information necessary to determine that he sued the 

wrong defendant. 

b. [Handout] The court therefore issued an order that (falsely) instructed the jury that the 

defendant employed the alleged tortfeasor on the date of the accident, and explained that 

defendant would not prejudiced by this order because it was represented throughout the 

litigation by the same company that insures Carload Contractors. 

4. Rule 15: Amendment for Pleading/ Relation Back  
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a. Reason to amend: 1) Failure to state a claim entitled a relief. 2) Adding a claim or defendant 

that P forget; 3) New information emerging after the pleading, usually at the discovery. 

b. Rule 15: Amended and Supplemental Pleading 

• (a) Before Trial: Amending as a matter of course: 1) pursuant to time requirement; 

or 2) get other party’s consent/court order when justice so requires. 

• (b) During and After trial: 

1. Based on objection:  1) aid in presenting the merits; 2) objecting party fails to 

satisfy the court that the evidence would prejudice that party’s action of 

defense on the merits.  

2. Consent by other party: treated in all respects as if raised in the pleadings. 

c. (c) Relation Back: changing the party after expiration of the SoL: 

• Same "conduct, transaction, or occurrence" as original complaint 

• For changing party: 

1. Satisfy the first requirement (same conduct, transaction, or occurrence) 

2. The new D has received sufficient "notice of the action" within the Rule 

4(m) period (i.e. 120 days from filling of suit) that  

a. it will not be prejudiced in defending the case on the merits. 

b. The D "knew or should have known" during the rule 4(m) period 

that it would have been named as the D "but for a mistake by the P 

concerning the proper party's identity" 

i.e. whether the Poolslides already known this lawsuit within the 120 days after 

the suit was filed --> maybe the real defendant knew the lawsuit. 

5. Beeck v. Aquaslide ‘N’ Dive Corp. 

a. [Handout] The district court did not abuse its discretion by allowing the defendant to 

amend its answer to deny manufacturing the slide because the defendant had a good reason 

for initially admitting that it manufacture the slide and the plaintiff would not be unduly 

prejudiced by the amendment.  

• Not prejudice on the merit: plaintiff COULD still win the case → changing 

answer does not mean that is the truth. 

b. [Handout] Nor did the district court abuse its discretion by ordering a separate trial on the 

issue of which corporation manufactured the slide because a separate trial would advance 

the goals of efficiency and fairness.  

• Rule 42 (separate trial): For convenience, to avoid prejudice, or to expedite and 

economize, the court may order a separate trial of one or more separate issues…. 

• Efficiency: More narrow question without getting into other facts, like how badly 

the P was injured. 

• Fairness: Protect D from substantial prejudice 

6. Moore v. Baker: 

a. [Handout] The district court did not abuse its discretion by denying the plaintiff’s motion 

to amend her complaint after the SoL had run out her negligence claim because that claim 

did not arise out of the same conduct, transaction, or occurrence as the claims in her original 

complaints. 

b. Reasoning:  

• (P brought this motion after discovery) 

• Difference: 1) different time (IC is before surgery, negligence is during and after 

surgery); 2) evidence (informed consent and malpractice are total different tort 

claims, different elements) 

• Similarity: they both arise from a series of transaction of performing the alleged 

surgery; same parties and illness. 

7. Bonerb v. Richard J. Caron Foundation: slip at basketball court 

a. [Handout] The amended complaint arose out of the same conduct, transaction, or occurrence 

as the original complaint and therefore “related back” to the filling of the original complaint 
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for the purpose of the statute of limitation because the operational facts of the original 

complaint put defendant on notice of the claim that the plaintiff later sought to add.  

b. Reasoning: 

• Key inquiry: whether D was given notice and was not prejudiced on the case in 

defending 

• Possible argument: 1) first is about facility maintenance, second is about 

assessment; 2) a series of transaction, mandatory program → play basketball → 

slip and fall. 

c. Comparison:  

• Time point to bring the amendment: reasonableness of lawyer’s action + before 

the discovery 

o First: after the discovery; Second: before the discovery 

• Original Complaint: narrowness and drafting of the original complaints 

o First: very narrow, just IC; Second: very board claims 

 

Discovery 

1. Rule 26 Roadmap 

Three stages: 

a. The Initial Disclosure 

•  (a) (1) without the other party even asked for 

o (A) 

(i):  Use to support its claims or defense --> favorable witness 

o favorable witness: who has discoverable information to 

support themselves 

(ii) favorable evidence: 

(iii) damage and document to support that 

(iv) any applicable insurance agreement 

o (B) exempt 

o (C)- (D): time, very outset of the suit 

o (E) basis: cannot excuse for not fully investigate the suit, other party's 

conduct 

• (a) (2) identify the testifying expert: 

o Reports who was specially employed or regular employee who testify at 

the court 

b. Party-initiated discovery --> optional (other possibilities) 

• after the plan of discovery was adopted by the court 

c. Pre-trial Disclosure 

• (a) (3) pretrial disclosures 

o Each witness + document entered  

o The opposing side might object and judge could rule on all objections 

Tools  

a. (a) (4): all disclosure must be in writing, signing and served  

b. (a) (5) Tools (deleted) 

1. Deposition: under oath, interview client, deponent (witness) and recorded by court 

reporter. 
o Most effective and expensive 

2. Interrogatories: 
o Written questions to the opposing side 

3. Production of document or ESI or other tangible things 
o Utilized tools 

4. Physical or mental exams (e.g. recover for personal injury) 

5. Request to admission: let the opposing to admit (do not have to prove at trial) 

(b) Discovery scope and limits 
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a. (1) scope in general: any nonprivileged matter that is relevant to any party's claim or defense 

and proportional to the needs of the case 

1) Nonprivileged: privileged info is out of scope 

2) Relevance: material fact that is more likely to be true 

3) Proportional: factors listed 

b. (2) limitation on the frequency and extend: 

a. (B) ESI: highly complicated, the extent and form of ESI is debated.  

i. E.g. printed copy or e-copy that could look at history version 

b. (C) when required:  

c. (3): work product is usually shielded 

d. (4) testifying expert witness 

1) Freely discoverable 

2) But the drafts are not. 

3) Non-testify testimony is not discoverable, but the opposing party could get that 

e. (5) (A) privileged law 

a. (B) If the privileged information was accidently disclosed, the other party cannot use 

it or try to use it before the court, but before that, the opposing party must stop. 

2. [Handout] In General 

a. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may 

obtain discovery regarding any nonprivileged matter that is relevant to any party’s 

claim or defense and proportional to the needs of the case, considering 1) the importance of 

the issues at stake in the action, 2) the amount in controversy, 3) the parties’ relative access to 

relevant information, 4) the parties’ resources, 5) the importance of the discovery in resolving 

the issues, and 6) whether the burden or expense of the proposed discovery outweighs its 

likely benefit. Information within this scope of discovery need not be admissible in evidence to 

be discoverable. 

b. (C) When Required. On motion or on its own, the court must limit the frequency or extent of 

discovery otherwise allowed . . . if it determines that: 

• (i) the discovery sought is unreasonably cumulative or duplicative, or can be 

obtained from some other source that is more convenient, less burdensome, or less 

expensive; 

• (ii) the party seeking discovery had ample opportunity to obtain the information by 

discovery in the action; or 

• (iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1). 

c. 2015 Amendment: Proportionality 
o Importance of the issues at stake in the action 
o Whether the burden or expense of the proposed discovery outweighs its 

likely benefit  
o The importance of the discovery in resolving the issues 
o Parties' relative access to relevant information 
o The amount in controversy: monetary damage P sued for 
o Parties' resource: how much money they could spend on this case 

d. Rule 33 (d) options: options to produce business records 
o If the burden of deriving the answer will be substantially the same for either party, 

they could 

• Specifying the records that must be reviewed 

• Giving the interrogating party a reasonable opportunity to examine and 

audit the records and make copies --> aka, let the P to examine 

themselves 
o It may be an option, but D from Price will not do so. It does not want to give chances 

to P to file more cases 

3. Relevancy: Favale v. Roman Catholic Diocese of Bridgeport 
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a. Relevancy: “make a material fact more or less likely to be true.” → the law itself 

makes determine whether that is relevant or not. 

• Relevant to the claim → make the claim or alleged fact more likely to be true. 

b. [Handout] The district court granted defendant’s motion for a protective order to shield the 

discovery of testimony and related document regarding any prior treatment the principal 

may have receive for her anger management history or related psychological or psychiatric 

conditions on the grounds that this information was not relevant to the plaintiff’s claim 

that defendant negligently hired or supervised the principal who was accused of sexually 

harassing the plaintiff.  

c. [Handout] “It is well settled that defendants cannot be held liable for their alleged negligent 

hiring, training, supervision, or retention of an employee accused of wrongful conduct unless 

they had notice of said employee’s propensity for the type of behavior causing the plaintiff’s 

harm.” 

4. Proportionality + Business Record: Price v. Leflore County Detention Center Public Trust 

a. [Handout] The district court issued an order compelling the defendant “to identify any 

complaints concerning failure to provide medical treatment to inmates at the detention 

center for the [seven] years prior to the filing of this action. 

b. [Handout] The court concluded that this information was central to plaintiff’s claim that 

defendant had established an unconstitutional policy of providing inadequate medical care to 

inmates, there was no less burdensome way for plaintiff to get the information, and 

plaintiff should not be penalized because defendant keeps shoddy records.  

5. Privacy: Rengoifo v. Erevos Enterprises, Inc. 

a. [Handout] The district court granted plaintiff’s request for a protective order to shield his 

immigration status, social security number and other employment records, and his 

authorization to work in the United States from discovery in a lawsuit seeking unpaid 

overtime wages under the Fair Labor Standards Act and New York Labor Law. 

b. [Handout] While the district court acknowledged that some of this information was 

marginally relevant, it concluded that the burden of producing it would outweigh its 

benefits to the case. In particular, this information must be shielded from discovery for 

plaintiff (and other similarly-situated immigrants) to assert their statutory rights as a 

practical matter.  

c. Note: possible test 

• Credibility: always a question but not “unlimited inquiry” → burdensome 

• Information of working hours: relevant → but D has its own record (other way to 

get it) 

• Balancing Test: chilling effect v. producing the information  

1. Chilling effect for undocumented workers not having incentive to bring suits 

→ public interest for worker to enforce its rights; 

2. The information is marginal important + there are other way to get it. 

6. Privileged Information 

a. Attorney- client privilege: communication between A and C to render legal advice (employee 

is considered as the clients of a corporation's lawyer --> privileges) 

b. Attorney work product privilege from discovery. 

c. Fifth Amendment privilege: self-criminalize. In criminal, not answering is natural, required 

by the judges; in civil, it could be treated as negative.  

d. Doctor-patient privilege: in personal injury case, yet state law usually requires the waiver of 

privilege. 

e. Pre-decisional privilege: it is advised to government, should not be disclosed to public. 

7. Work-Product Privilege: Hickman v. Taylor 

a. [Handout] An attempt, without purported necessity or justification, to secure written 

statements, private memoranda, and personal recollections prepared or formed by an 

adverse party’s counsel in the course of his legal duties falls outside the arena of 



 28 

discovery and contravenes the public policy underlying the orderly prosecution and defense 

of legal claims. 

b. [Handout] Categories of Information 

• Underlying Facts – not protected from discovery 

• Attorney’s Memos – qualified privilege potentially overcome by “necessity.”  

• Mental Impressions – absolutely protected.  

c. Rule 26 (b) (3) 

• (A) documents created in anticipation of litigation or trial (or for another party) are 

generally precluded, unless:  

1. They are otherwise discoverable due to relevance and proportionality; 

and 

2. Substantial need + cannot get it from other way 

• (B) protection against disclosure:  
o Even the document is discoverable, the lawyer's comments (mental 

impression, conclusions, opinions, or legal theories concerning the 

litigation) are not subject to disclosure.  

• (C) Previous disclosure:  
o E.g. the one who made the statement can request to obtain the record 

from attorney.  

8. Expert Witness: Thompson v. The Haskell Co. 

a. [Handout]  

• Fact witness with expertise – information not shielded from discovery 

• Hired, testifying expert – information discoverable (including expert report) 

• Hired, non-testifying expert – information presumptively shielded from 

discovery. 

b. [Handout] There were “exceptional circumstances” justifying the disclosure of a non-

testifying psychologist’s observations because plaintiff’s mental and emotional state ten 

days after her termination was “highly probative” to an essential element of her case 

and the defendant “could not obtain the information contained in [the] report by any other 

means.” 

• The doctor was hired to anticipation of the case 

• Substantial need + no other way to get it (D cannot afterward get P’s emotion 

status right after the alleged accident) 

9. Chiquita International Ltd. V. M/V Bolero Reefer 

a. [Handout] There were no exceptional circumstances warranting discovery of the 

observations of plaintiff’s non-testifying expert witness because the defendant was not 

precluded from sending its own expert to the seen by forces beyond its control. 

b. Difference: 

• First case’s D cannot examine P and cannot do it afterward 

• Second case, D could and they are the first one who could examine the ship → they 

should not free load P’s work product. 
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Chapter 5 Summary Judgement / Directed Verdict / JNOV 

I. Summary Judgement  

 

1. Intro 

a. Pleading is solely based on the allegation of parties, evaluated by allegation 

b. Summary judgement is on the evidence 

• The facts are undisputed, there is no need to trial --> parties only disagrees about 

the implication of facts or application of the law 

• One party move on facts are so one-sided that trial is unnecessary 

 
2. Rule 56: governing rule 

a. The court shall grant summary judgment if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgement as a matter of 

law. 

b. Movant party shows that the material cited do not establish the absence or presence of 

a genuine dispute, or that an adverse party cannot produce admissible evidence to 

support the fact. 

3. Class Summary: easier to understand 

a. Burden of Proof 

• If the nonmoving party had failed to make a sufficient showing on an essential 

element of his or her with respect to which he or she has the burden of proof, the 

moving party is entitled to judgment. 

• Moving party bears initial responsibility of inform court the basis for its motion, 

identifying those portions of materials (rule 56) that demonstrate the absence of a 

genuine dispute.  --> no requirement of negating the opponent's claim. 

o "disprove the element” = “P cannot possibly be exposed into their 

product." 

• The nonmoving party could object to the motion by any evidentiary materials listed 

in rule 56 (c), except the mere pleading. 

→ the burden of proof is the same at trial and summary judgement. 

b. Integral Part 

• SJ is an integral part of Federal Rules as a whole, which are designed to "secure 

the just, speedy and inexpensive determination of every action." 

• "welcome attitude." 

4. Responsibility of Moving Party: Celotes Corp. v. Catrett 

a. [Handout] Canvass Record: A party seeking summary judgement always bears the initial 

responsibility for informing the district court of the basis for its motion, and identifying those 

portions for the record that it believes demonstrate the absence of a genuine issue of 

material fact. 

b. [Handout] But Not Refute Claim: There is no requirement in Rule 56 that the moving party 

support its motion with affidavits or other similar material negating the opponent’s claim. 

Rule 56 (c), which refers to “the affidavits, if any,” suggests the absence of such a 

requirement. Moreover, the burden of the moving party may be discharged by “showing” – 

that is, pointing out to the district court – that there is an absence of evidence to support 

the non-moving party’s case.  

5. Responsibility of Non-Moving Party 
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a. [Handout] Producing cognizable evidence that establishes genuine issue of material fact for 

trial: 

b. The plain language of Rule 56 (c) mandates the entry of summary judgement, after adequate 

time discovery, against a party who fails to make a showing to establish the existence of an 

element essential to that party’s case, and on which that party will bear the burden of proof 

at trial. The standard for summary judgement mirrors the standard for a directed verdict 

under Rule 50 (a).  

c. SJ is an Integral Part of the Rules: Before the shift to “notice pleading,” accomplished by 

the Federal Rules, motions to dismiss a complaint or to strike a defense were the principle 

tools by which factually insufficient claims or defenses could be isolated and prevented from 

going to trial. But with the advent of “notice pleading,” the motion to dismiss seldom fulfills 

this function any more, and its place has been taken by the motion for summary judgement.  

6. Address Evidence: Tolan v. Cotton (per curiam) 

a. [Handout] The lower courts erred by granting summary judgement in favor of defendant 

because “[i]n holding that Cotton’s action did not violate clearly established law, the Fifth 

Circuit failed to view the evidence at summary judgement in the light most favorable to 

Tolan with respect to the central facts of this case.” 

b. Case Note: 

• weigh the evidence in the light most favorable to nonmoving party → almost 

equals that assuming P’s testimony is true, whether a reasonable jury would 

render a judgment favor of P. 

• This is true for Bias, too. Even if a reasonable jury believes P’s evidence, they will 

not favor P, for P’s evidence itself will not rebuttal D’s evidence. 

• There was a dispute of genuine issue regarding parties' creditability, this case 

should be decided by a jury, not by judge. 

7. Bias v. Advantage International, Inc. 

a. [Handout] Summary judgment was granted in favor of defendants because it was 

“undisputed” that Bias was a drug user who could not have obtained a valid life insurance 

policy prior to his death. 

b. Reasoning: 

• Drug use: P did not rebuttal D’s evidence. 

1. Parents' general testimony does not mean he did not do drug with his 

teammates for specific occasions. 

2. P did not cast doubt on the credibility of D's evidence.  

• Damage: P failed to point out any company would issue an insurance → still no 

damage. 

 

II. Directed Verdict 

1. Rule 50 

a. If a party has been fully heard on an issue during a jury trial and the court finds that a 

reasonable jury would not have a legally sufficient evidentiary basis to find for the party 

on that issue. 

b. Renewing the motion after the trial (for jnov and new trial) 

• The movant party may file a renewed motion for judgement as a matter of law and 

may include an alternative or joint request for a new trial under rule 59. 

2. Pennsylvania Railroad v. Chamberlain 

a. [Handout] The defendant was entitled to a directed verdict because a reasonable jury could 

not conclude that defendant’s negligence caused the accident: 

• The plaintiff’s circumstantial evidence supported conflicting inferences. 

• Defendant presented uncontradicted, direct evidence to defeat liability. 

• The testimony of plaintiff’s witness was not credible.  

b. Note:  
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• If apple v. orange --> orange wins (this case, not so sure evidence v. direct 

eyewitness) 

• If orange v. orange --> jury question (e.g. there are other direct eyewitness to show 

there was a collision, then jury to decide) 

• There might be credibility question, yet because that is uncontradicted and an 

“apple” →judge could decide the case. 

c. Case Reasoning: 

• B's testimonies supported an inference that D caused P's death <--> but B was not 

sure 

• D's testimonies showed no collision happened --> direct eyewitness 

• B's testimony was not credible --> he couldn't really see what happen (he was not in 

a good position to see what happened) --> the court is kindly of deciding the 

credibility. 

III. JNOV and/or New Trial 

1. JNOV: judgement notwithstanding the verdict 

a. Same standard as SJ --> rational jury would not get this result 

b. Final judgement of moving party--> immediately appealable 

c. If appeal court remand it 

• If the appeal court’s judgement is against trial court’s summary judgment or direct 

verdict (before jury) --> new trial  

• If that is JNOV --> reinstate the jury verdict 

2. New Trial 

a. To correct law procedure 

• e.g. judge admits some evidence at trial wrongfully; give wrong jury instruction.  --

> "there is no way for xx to win" 

• Finality --> immediately appealable 

b. To correct what the judge viewed as flawed verdict  

• jury's decision is against the weight of evidence --> the standard is lower than 

JNOV --> it is unbelievable that jury make that decision 

• NOT immediately appealable. 

• Specific: regarding the damage awarded, whether the jury's verdict "shocks 

judicial conscious"  

1. P could choose a new trial or accept reduced amount of damage (See Torts' 

damage for Remittitur) 

3. Lind v. Schenley Industries 

a. [Handout] The district court substituted its judgment for that of the jury and therefore 

abused its discretion by granting defendant’s motion for a new trial in a simple case turning 

entirely on credibility determination. 

b. [Handout] Dissent: Wide discretion should be accorded to the trial judge because 

granting a motion for a new trial “has provided the one important limitation on the power of 

the jury to make an unimpeachable decision on the facts, even where the evidence is 

conflicting.” 

c. Class Note: 

• JNOV means that there was no evidence would allow a rational jury to favor one 

party --> but there is evidence from P and his witness 

• New trial: (trial court) the jury is against the weight of evidence  

1. This is a case of credibility for the jury to decide who they should believe + 

7th amendment (jury trial) → "the jury should decide either way they want to 

believe.” 

• Dissent: 

1. The judge should decide the case --> within its discretion 

a. Only safeguard to prevent injustice --> trial judge should make the 

decision not appeal judge. 
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2. A new trial will get a new jury --> no violation of 7th amendment 

3. The judge himself did not believe the P's testimony.  
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Chapter 6 Preclusion 

1. Introduction 

a. Whether something from the first law suit be precluded from the second one? 

• Efficiency, fairness; 

• These two could be used as affirmative defense. 

b. Claim preclusion: "res judicata" 

• The whole claim is precluded 

• “were or probably could be decided at the previous lawsuit.”  

• Everyone deserves a chance at court. Exception: adequate representation 

c. Issue preclusion: collateral estoppel  

• Preclude the re-litigate of certain issue (not barred the issue) 

• The issue that has been actually decided. 

Claim Preclusion 

1. Frier v. City of Vandalia (transformation) 

a. Standards for Claim Preclusions 

• Traditional Approach: one suit precludes a second “where the parties and the cause 

of action are identical” → mutual parties and claims 

• Restatement of Judgement: all claims arising from a single “transaction” must 

be litigated in a single, initial lawsuit, or be raised in subsequent litigation. 

b. [Handout] Majority: Frier should have asserted his constitutional claim against the city in 

the initial lawsuits because both actions involved the same “common core of operative 

facts” and the same transaction. 

c. [Handout] Concurrence: Rejects the application of res judicata based on Illinois’s continued 

adherence to the traditional approach, but would affirm the district court’s judgment on the 

merits. 

• Erie: IL state law (old test) 

• Full faith and credit to other states’ constitutional and federal law decision. 

2. Taylor v. Sturgell (exception) 

a. [Handout] Taylor’s FOIA claim was not precluded on the theory that he was “virtually 

represented” in the prior litigation by Herrick because Taylor was not a party to the first 

suit, and the “application of claim and issue preclusion to non-parties runs up against the 

deep-rooted historic tradition that everyone should have his own day in court.” 

b. Rule and exception to claim preclusion 

• "fundamental nature of general rule": "in which he is not designated as a party or 

to which he has not been made a party by service of process. " 

• Narrow exceptions: 6 of them (p. 731) → adequate representation 

1. Interests are aligned. 

2. Party understood herself to be acting a representative capacity (in case for 

protection of class action) or the original court took care to protect the 

interest of the nonparty. 

3. Notice given: process service 

c. Court reject: 

• Case by case decision of how close two parties should be → bright-line rule 

• Do not address public law issue (potential countless claim) → Congress’s decision 

d. Difference: theoretical different 

• Stare Decisis: the plaintiff could always pursue the case, probably in Supreme 

Court 

• Preclusion: they are precluded from being brought the case at all.  

• The combination of stare decisis and preclusion gives incentive to forum shopping. 
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Claim Preclusion 

1. Restatement for elements of issue preclusion 

• When 1) an issue of fact or law is 2) actually litigated and determined by 3) a valid and final 

judgment, and 4) the determination is essential to the judgment, and the determination is 

conclusive in a subsequent action between the parties, whether on the same or a different 

claim. 

2. Illinois Central Gulf Railroad v. Parks (intro) 

a. [Handout] Plaintiff was not barred from re-litigating his alleged contributory negligence 

because defendant failed to meet its burden of showing that the issue was actually litigated 

and decided and essential to the judgement in prior litigation between the parties. 

b. Case Reasoning: 

• It is possible that Jessie was contributory negligence, OR she did not sustain no 

damages of loss of consortium. 

•  [The defendant failed to show that] the jury in the first lawsuit necessarily 

decide that Jessie was contributory negligent → disproving 

3. Parklane Hosiery Co. v. Shore (non-mutual defensive collateral estoppel) 

a. [Handout] The preferable approach for dealing with the potential problems of offensive, 

non-mutual collateral estoppel in the federal courts is not to preclude the use of the 

doctrine, but to grant trial courts broad discretion to determine when it should be applied. 

b. Defensive nonmetal collateral estoppel: encourage P to sue everyone in one lawsuit. 

c. Concerns to offensive: 

• It will encourage P to wait and see what’s the result of the first lawsuit. 

• If the damage is small in the first one, the defendant has not incentive to argue 

against → should not barred D to participate in the second lawsuit (huge damage) 

• Some cases’ decisions are not reliable (like dicta); some claims have been sued for 

too many times, but that does not mean the current should be barred (e.g., Parks). 

• Probably have procedural disadvantages in the first action 

d. [Handout] Factors to consider: 

• Could plaintiff have easily jointed the prior action? 

• Were the stakes in the first lawsuit sufficiently high? (incentive to argue against) 

• Would the second lawsuit provide additional procedural safeguard? (jury) 

• Are there already inconsistent judgments on the issue? 

• Are there other reasons to question the reliability of the prior judgment? 
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Chapter 7 Joinder of Claim and Party 

Rule 18.  Joinder of Claims 

- Statute: A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as 

independent or alternative claims, as many claims as it has against an opposing party.  

- Test:  

o 1) whether the claim is under civ pro statute?  

▪ rule 18 (a): joinder of claim (independent or alternative) 

▪ rule 13: compulsory(related) or permissive (unrelated) counterclaim 

▪ rule 20(a): joined defendant or plaintiff 

o 2) whether there is jurisdiction?  

▪ federal question,  

▪ diversity citizenship, 

▪ supplemental jurisdiction: common nucleus of operative facts -- no if there is no 

complete diversity 

- Note: Joinder and preclusion: 

o Failure to join enough may bring about preclusion problems 

o Esp. in a single transaction --> they want one lawsuit for different s parties and claims 

 

Rule 13.  Counterclaim and Crossclaim 

- Statute:  

o Compulsory Counterclaim. (1) In General. A pleading must state as a counterclaim any 

claim that . . . the pleader has against an opposing party if the claim . . . arises out of the 

same transaction or occurrence that is the subject matter of the opposing party’s claim . . . . 

▪ if you don't bring that in the first suit, then it is precluded. 

o Permissive Counterclaim.  A pleading may state as a counterclaim against an opposing 

party any claim that is not compulsory.   

- Note: for permissive counterclaim, it needs to be federal claim for diversity federal suit. 

- Statute: cross-claim 

o “A pleading may state as a crossclaim any claim by one party against a coparty if the claim 

arises out of the transaction or occurrence that is the subject matter of the original 

action or of a counterclaim . . . .” 

o “The crossclaim may include a claim that the coparty is or may be liable to the cross-

claimant for all or part of a claim asserted in the action against the cross-claimant.”  Cf. 

Rule 14.   

 

Rule 20.  Permissive Joinder of Parties. 

- Statute: 

o (a)(1) Plaintiffs.  Persons may join in one action as plaintiffs if:   

▪ (A) they assert any right to relief jointly, severally, or in the alternative with respect 

to or arising out of the same transaction, occurrence, or series of transactions or 

occurrences; AND 

▪ (B) any question of law or fact common to all plaintiffs will arise in the action.   

o (a)(2) Defendants.  Person . . . may be joined in one action as defendants if: 

▪ any right to relief is asserted against them jointly, severally, or in the alternative 

with respect to or arising out of the same transaction, occurrence, or series of 

transactions or occurrences; and 

▪ any question of law or fact common to all defendants will arise in the action.    

- Protective Measure 
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o  “The court may issue orders – including an order for separate trials – to protect a party 

against embarrassment, delay, expense, or other prejudice that arises from including a 

person against whom the party asserts no claim and who asserts no claim against the party.” 

- Misjoinder and Nonjoinder of Parties 

o Misjoinder of parties is not a ground for dismissing an action. 

o On motion or on its own, the court may at any time, on just terms, add or drop a party.   

o The court may also sever any claim against a party.   

 

Rule 42.  Consolidation; Separate Trials 

- Consolidation.  If actions before the court involve common questions of law or fact, the court may: 

(1) join for hearing or trial any or all matters at issue in the actions; (2) consolidate the actions; or (3) 

issue any other orders to avoid unnecessary cost or delay. 

- Separate Trials.  For convenience, to avoid prejudice, or to expedite and economize, the court may 

order a separate trial of one or more separate issues, claims, crossclaims, counterclaims, or third-

party claims . . . .  See, e.g., Aquaslide.   

 

Rule 13(h)&20. Joinder of Parties by Defendants 

- “Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.” 

- Example: 

o P1 v. D → Negligence in 3-car accident 

o D v. P1 → Compulsory CC for negligence 

o D v. P/D2 → D may join the third driver to her counterclaim to assert a negligence claim 

against P/D2, which arises out of the same transaction as her counterclaim against P1 and 

involves common questions of law or fact. 

Rule 14.  Third-Party Practice 

- Statute 

o (a)(1) A defending party may, as a third-party plaintiff, serve a summons and complaint on a 

nonparty who is or may be liable to it for all or part of the claim against it.   

o But the third-party plaintiff must, by motion, obtain the court’s leave if it files the third-

party complaint more than 14 days after serving its original answer.   

- Implead by derivative liability (vicarious liability) 

o Rule 14 may only be used to “implead” a third-party defendant who may be held derivatively 

liable to the defendant, if the defendant is found liable to the plaintiff.   

o In other words, Rule 14 may only be invoked if the third-party defendant could be legally 

required to reimburse the original defendant for a portion of its liability to the plaintiff.  

▪ Whether there is a basis for derivative liability depends on the relevant substantive 

law. 

▪ The most common grounds for derivative liability are (1) indemnification in 

contract, or (2) contribution in tort.   

o Rule 14 CANNOT be invoked if the defendant is merely seeking to shift blame to someone 

else for the plaintiff’s alleged injury (“it was him not me!”).    

- Jurisdiction: supplemental jurisdiction 

o Third-party claims will generally fall within a federal court’s supplemental jurisdiction, 

because they, by definition, arise out of the same common nucleus of operative facts as 

the plaintiff’s original claim against the original defendant.   

o (a problem for diversity jurisdiction) 

- However, Rule 14 also authorizes the parties to file additional claims against each other in some 

circumstances, which can raise substantial complexities. 
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III. Annotated Rulebook 

Rule 4 

• (b) Issuance. On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and seal. If the 

summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the defendant. A summons—

or a copy of a summons that is addressed to multiple defendants—must be issued for each defendant to be served. 

• (c) Service.  

o (1) In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having the 

summons and complaint served within the time allowed by Rule 4(m) and must furnish the necessary copies to the person 

who makes service. 

o (2) By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint. 

o (3) By a Marshal or Someone Specially Appointed. At the plaintiff’s request, the court may order that service be made by a 

United States marshal or deputy marshal or by a person specially appointed by the court. The court must so order if the 

plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. § 1915 or as a seaman under 28 U.S.C. § 1916. 

• (d) Waiving Service.  

o (1) Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule 4(e), (f), or (h) has 

a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify such a defendant that an action has 

been commenced and request that the defendant waive service of a summons. The notice and request must: 

▪ (A) be in writing and be addressed: 

▪ (i) to the individual defendant; or 

▪ (ii) for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other 

agent authorized by appointment or by law to receive service of process; 

▪ (B) name the court where the complaint was filed; 

▪ (C) be accompanied by a copy of the complaint, two copies of the waiver form appended to this Rule 4, and a 

prepaid means for returning the form; 

▪ (D) inform the defendant, using the form appended to the Rule 4, of the consequences of waiving and not waiving 

service; 

▪ (E) state the date when the request is sent; 

▪ (F) give the defendant a reasonable time of at least 30 days after the request was sent—or at least 60 days if sent to 

the defendant outside any judicial district of the United States—to return the waiver; and 

▪ (G) be sent by first-class mail or other reliable means. 

o (2) Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return a waiver 

requested by a plaintiff located within the United States, the court must impose on the defendant: 

▪ (A) the expenses later incurred in making service; and 

▪ (B) the reasonable expenses, including attorney’s fees, of any motion required to collect those service expenses. 

o (3) Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver need not 

serve an answer to the complaint until 60 days after the request was sent—or until 90 days after it was sent to the 

defendant outside any judicial district of the United States. 

o (4) Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules apply as if 

a summons and complaint had been served at the time of filing the waiver. 

o (5) Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to personal 

jurisdiction or to venue. 

• (e) Serving an Individual Within a Judicial District of the United States. Unless federal law provides otherwise, an 

individual—other than a minor, an incompetent person, or a person whose waiver has been filed—may be served in a judicial 

district of the United States by: 

o (1) following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the 

district court is located or where service is made; or 

o (2) doing any of the following: 

▪ (A) delivering a copy of the summons and of the complaint to the individual personally; 

▪ (B) leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and 

discretion who resides there; or 

▪ (C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process. 

• (f) Serving an Individual in a Foreign Country. Unless federal law provides otherwise, an individual—other than a minor, an 

incompetent person, or a person whose waiver has been filed—may be served at a place not within any judicial district of the 

United States: 

o (1) by any internationally agreed means of service that is reasonably calculated to give notice, such as those authorized by 

the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents; 

o (2) if there is no internationally agreed means, or if an international agreement allows but does not specify other means, by 

a method that is reasonably calculated to give notice: 
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▪ (A) as prescribed by the foreign country’s law for service in that country in an action in its courts of general 

jurisdiction; 

▪ (B) as the foreign authority directs in response to a letter rogatory or letter of request; or 

▪ (C) unless prohibited by the foreign country’s law, by: 

▪ (i) delivering a copy of the summons and of the complaint to the individual personally; or 

▪ (ii) using any form of mail that the clerk addresses and sends to the individual and that requires a signed 

receipt; or 

o (3) by other means not prohibited by international agreement, as the court orders. 

• (g) Serving a Minor or an Incompetent Person. A minor or an incompetent person in a judicial district of the United States 

must be served by following state law for serving a summons or like process on such a defendant in an action brought in the 

courts of general jurisdiction of the state where service is made. A minor or an incompetent person who is not within any judicial 

district of the United States must be served in the manner prescribed by Rule 4(f)(2)(A), (f)(2)(B), or (f)(3). 

• (h) Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise or the defendant’s waiver has 

been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under a 

common name, must be served: 

o (1) in a judicial district of the United States: 

▪ (A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or 

▪ (B) by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any 

other agent authorized by appointment or by law to receive service of process and—if the agent is one authorized by 

statute and the statute so requires—by also mailing a copy of each to the defendant; or 

o (2) at a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an 

individual, except personal delivery under (f)(2)(C)(i). 

• (i) Serving the United States and Its Agencies, Corporations, Officers, or Employees.  

o (1) United States. To serve the United States, a party must: 

▪ (A)  

▪ (i) deliver a copy of the summons and of the complaint to the United States attorney for the district where the 

action is brought—or to an assistant United States attorney or clerical employee whom the United States 

attorney designates in a writing filed with the court clerk—or 

▪ (ii) send a copy of each by registered or certified mail to the civil-process clerk at the United States attorney’s 

office; 

▪ (B) send a copy of each by registered or certified mail to the Attorney General of the United States at Washington, 

D.C.; and 

▪ (C) if the action challenges an order of a nonparty agency or officer of the United States, send a copy of each by 

registered or certified mail to the agency or officer. 

o (2) Agency; Corporation; Officer or Employee Sued in an Official Capacity. To serve a United States agency or 

corporation, or a United States officer or employee sued only in an official capacity, a party must serve the United States 

and also send a copy of the summons and of the complaint by registered or certified mail to the agency, corporation, 

officer, or employee. 

o (3) Officer or Employee Sued Individually. To serve a United States officer or employee sued in an individual capacity for 

an act or omission occurring in connection with duties performed on the United States’ behalf (whether or not the officer 

or employee is also sued in an official capacity), a party must serve the United States and also serve the officer or 

employee under Rule 4(e), (f), or (g). 

o (4) Extending Time. The court must allow a party a reasonable time to cure its failure to: 

▪ (A) serve a person required to be served under Rule 4(i)(2), if the party has served either the United States attorney 

or the Attorney General of the United States; or 

▪ (B) serve the United States under Rule 4(i)(3), if the party has served the United States officer or employee. 

• (j) Serving a Foreign, State, or Local Government.  

o (1) Foreign State. A foreign state or its political subdivision, agency, or instrumentality must be served in accordance 

with 28 U.S.C. § 1608. 

o (2) State or Local Government. A state, a municipal corporation, or any other state-created governmental organization that 

is subject to suit must be served by: 

▪ (A) delivering a copy of the summons and of the complaint to its chief executive officer; or 

▪ (B) serving a copy of each in the manner prescribed by that state’s law for serving a summons or like process on 

such a defendant. 

• (k) Territorial Limits of Effective Service.  

o (1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant: 

▪ (A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located; 

▪ (B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United States and not 

more than 100 miles from where the summons was issued; or 

▪ (C) when authorized by a federal statute. 
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o (2) Federal Claim Outside State-Court Jurisdiction. For a claim that arises under federal law, serving a summons or filing 

a waiver of service establishes personal jurisdiction over a defendant if: 

▪ (A) the defendant is not subject to jurisdiction in any state’s courts of general jurisdiction; and 

▪ (B) exercising jurisdiction is consistent with the United States Constitution and laws. 

 

 

[Translation] 

Rule 4 for Federal Civil Procedure 

• By following the rules, it will usually satisfy due process. Two Questions needs to be answered: 

a. Did P comply with the rule? If not, the D could dismiss the case for insufficiency of the process. 

b. Whether reasonable under the circumstance? (due process consideration) 

• Notes: 
o Waiver of service is substitute for personal service --> inexperience, most frequent way to do this;  
o if the wavier is denied, the D will pay the cost of personal service 
o If the wavier is okay, they will have 60 days (much more time) to prepare and response. 

• Highlights and notes: 
o (c) (2) as long as it's adult and not a party. 
o (e) options to serve individual within U.S. 

• (1) follow state law, or 

• (2) (A) personal service (like Pennoyer); (B) leaving a copy at its residence to some 

responsive adult; (c)delivering a copy of to an agent authorized by law 
o (f) international agreement or local government's rule 
o (h) corporation: 

• (A) state law, following (e)(1) 

• (B) officer, managing or general agent/or agent authorized by appointment or by law. 

• (c) if it's outside the U.S., following (f), except (f)(2)(c) (i) 
o (k) territorial limits of effective service 

• (Comments:) generally federal court has the same but a little larger scope(jurisdiction)than 

State court 

• (1) Serving summons or wavier of service establishes personal jurisdiction: 

▪ (A) follow the state rule 

▪ (B) for Third-Party practice and Required Joinder Parties within U.S. and not more 

than 100 miles from where the summons issued. --> works for defendants near NY, 

DC or DE, they usually are across a river from these districts. 

▪ (c) authorized by federal statute 

• (2) Outside the State-Court Jurisdiction 

▪ For federal questions in federal court, serving will establish PJ, if: 

• (A) not subject to any state's court (no minimum contact with single state, but 

with U.S. as a whole) 

• (B) consistent with U.S. Constitution 
  



 40 

USCS §1332 

• (a)  The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or 

value of $ 75,000, exclusive of interest and costs, and is between-- 

o (1)  Citizens of different States; 

o (2)  citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original 

jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are 

lawfully admitted for permanent residence in the United States and are domiciled in the same State; 

o (3)  citizens of different States and in which citizens or subjects of a foreign state are additional parties; and 

o (4)  a foreign state, defined in section 1603(a) of this title [28 USCS § 1603(a)], as plaintiff and citizens of a State or of 

different States. 

• (b)  Except when express provision therefor is otherwise made in a statute of the United States, where the plaintiff who files the 

case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $ 75,000, computed 

without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of interest and 

costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff. 

• (c)  For the purposes of this section and section 1441 of this title [28 USCS § 1441]-- 

o (1)  a corporation shall be deemed to be a citizen of every State and foreign state by which it has been incorporated and of 

the State or foreign state where it has its principal place of business, except that in any direct action against the insurer of a 

policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined 

as a party-defendant, such insurer shall be deemed a citizen of-- 

▪ (A)  every State and foreign state of which the insured is a citizen; 

▪ (B)  every State and foreign state by which the insurer has been incorporated; and 

▪ (C)  the State or foreign state where the insurer has its principal place of business; and 

o (2)  the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the 

decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as 

the infant or incompetent. 

 

[Translation] 

 

(A): 1) state v. state; 2) state v. Foreign state/nation; 3) state (joinder of foreign nation) v. state (joinder of 

foreign nation); 4) foreign state v. State/different State 

(C): citizenship of corporation: 1) which it has been incorporated; 2) where it has its principal place of 

business 

(1) insured is citizen; incorporated; principal place of business 

(2) estate of decedent and infant or incompetent shall be deemed a citizen of the same State as 

the decedent/infant/incompetent.  
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§ 1367. Supplemental jurisdiction 

• (a)  Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of 

which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims 

that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy 

under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder 

or intervention of additional parties. 

• (b)  In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title [28 USCS 

§ 1332], the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons 

made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be 

joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising 

supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332 (complete 

diversity jurisdiction) [28 USCS § 1332]. 

• (c)  The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if-- 

o (1)  the claim raises a novel or complex issue of State law, 

o (2)  the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, 

o (3)  the district court has dismissed all claims over which it has original jurisdiction, or 

o (4)  in exceptional circumstances, there are other compelling reasons for declining jurisdiction. 

 

 

[Translation] 

 

U.S.C. § 1367, Supplement Jurisdiction  

c. (a), "are so related to claims", whether it's under common operation facts → common nucleus 

of operative facts → "can" question 

d. (b), cannot violate complete diversity jurisdiction: if the original suit was established by 

diversity, if a joinder claim will break it. NO jurisdiction 

e. (c), exception, "should" question:  

• a novel or complex issue of State law;  

• state law predominates over the claims of federal law claim;  

• dismiss the federal law claim, only left state law claim;  

• exceptional circumstance (other compelling reasons) 
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Removal or Remand 

 

§ 1441. Removal of civil actions 

• (a)  Generally. Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the 

district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district 

court of the United States for the district and division embracing the place where such action is pending. 

• (b)  Removal based on diversity of citizenship. 

o (1)  In determining whether a civil action is removable on the basis of the jurisdiction under section 1332(a) of this title 

[28 USCS § 1332(a)], the citizenship of defendants sued under fictitious names shall be disregarded. 

o (2)  A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title [28 

USCS § 1332(a)] may not be removed if any of the parties in interest properly joined and served as defendants is a 

citizen of the State in which such action is brought. 

• (c)  Joinder of Federal law claims and State law claims. 

o (1)  If a civil action includes-- 

▪ (A)  a claim arising under the Constitution, laws, or treaties of the United States (within the meaning of section 1331 

of this title [28 USCS § 1331]), and 

▪ (B)  a claim not within the original or supplemental jurisdiction of the district court or a claim that has been made 

nonremovable by statute, the entire action may be removed if the action would be removable without the inclusion 

of the claim described in subparagraph (B). 

o (2)  Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims described 

in paragraph (1)(B) and shall remand the severed claims to the State court from which the action was removed. Only 

defendants against whom a claim described in paragraph (1)(A) has been asserted are required to join in or consent to the 

removal under paragraph (1). 

§ 1446. Procedure for removal of civil actions 

• (a)  Generally. A defendant or defendants desiring to remove any civil action from a State court shall file in the district court of 

the United States for the district and division within which such action is pending a notice of removal signed pursuant to Rule 11 

of the Federal Rules of Civil Procedure and containing a short and plain statement of the grounds for removal, together with a 

copy of all process, pleadings, and orders served upon such defendant or defendants in such action. 

• (b)  Requirements; generally. 

o (1)  The notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the defendant, 

through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or 

proceeding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has then 

been filed in court and is not required to be served on the defendant, whichever period is shorter. 

o (2)  (A) When a civil action is removed solely under section 1441(a) [28 USCS § 1441(a)], all defendants who have been 

properly joined and served must join in or consent to the removal of the action. 

▪ (B)  Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or 

summons described in paragraph (1) to file the notice of removal. 

▪ (C)  If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier-

served defendant may consent to the removal even though that earlier-served defendant did not previously initiate or 

consent to removal. 

o (3)  Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of removal 

may be filed within 30 days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, 

motion, order or other paper from which it may first be ascertained that the case is one which is or has become removable. 

• (c)  Requirements; removal based on diversity of citizenship. 

o (1)  A case may not be removed under subsection (b)(3) on the basis of jurisdiction conferred by section 1332 [28 

USCS § 1332] more than 1 year after commencement of the action, unless the district court finds that the plaintiff has 

acted in bad faith in order to prevent a defendant from removing the action. 

o (2)  If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a) [28 USCS § 1332(a)], 

the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that-- 

▪ (A)  the notice of removal may assert the amount in controversy if the initial pleading seeks-- 

▪ (i)  nonmonetary relief; or 

▪ (ii)  a money judgment, but the State practice either does not permit demand for a specific sum or permits 

recovery of damages in excess of the amount demanded; and 

▪ (B)  removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A) if the 

district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount 

specified in section 1332(a) [28 USCS § 1332(a)]. 
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o (3)  (A) If the case stated by the initial pleading is not removable solely because the amount in controversy does not exceed 

the amount specified in section 1332(a) [28 USCS § 1332(a)], information relating to the amount in controversy in the 

record of the State proceeding, or in responses to discovery, shall be treated as an "other paper" under subsection (b)(3). 

▪ (B)  If the notice of removal is filed more than 1 year after commencement of the action and the district court finds 

that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that finding 

shall be deemed bad faith under paragraph (1). 

• (d)  Notice to adverse parties and State court. Promptly after the filing of such notice of removal of a civil action the defendant or 

defendants shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk of such State 

court, which shall effect removal and the State court shall proceed no further unless and until the case is remanded. 

§ 1447. Procedure after removal generally 

• (c)  A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 

days after the filing of the notice of removal under section 1446(a) [28 USCS § 1446(a)]. If at any time before final judgment it 

appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order remanding the case may 

require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal. A certified 

copy of the order of remand shall be mailed by the clerk to the clerk of the State court. The State court may thereupon proceed 

with such case. 

• (d)  An order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise, 

except that an order remanding a case to the State court from which it was removed pursuant to section 1442 or 1443 of 

this title [28 USCS § 1442 or 1443] shall be reviewable by appeal or otherwise. 

 

[Translation] 
o U.S.C. §1441:  

• (a) applies to all civil actions  

• (b) limitation for diversity cases (may not be removed) 

▪ No removal at defendant's home state. 

▪ E.g. OH v. MI, @ MI state court. Defendant cannot remove, if the suit is filed at a 

defendant's (or any of defendants') home state <-- no discrimination 

• (c) (1) (b) + (2) meaning 

▪ If a case contains federal and state law claims, D could remove the whole case to 

federal courts. But the federal court could only keep the federal issue and remand the 

state law issues. 
o U.S.C. §1446: procedure for removal 

• (a) Defendant filed at district court, a short and plain statement 

• (b) Requirement; generally 

▪ (1)30-days limitation, D has 30 days after he receives a copy of the initial pleading 

▪ (2) all defendants must join in or consent;  

▪ (3)once the came become removable from un-removable, 30 days limitation 

• (c) requirement; based on diversity of citizenship 

▪ A case may not be removed if (3)'s situation happened more than one year after 

commencement of the action, unless the P acted in bad faith. 

• i.e. If a case become removable after one year since the case was filed, then the 

D cannot remove it. 

• e.g. MI v. WI + MI, @MI state court. The defendant from WI could remove the 

case once MI D dropped out of the case. 

• (d) Notice: once Ds remove a case from state court, inform every other party and clerk of 

state court--> state court shall proceed no further 
o U.S.C. §1447 

• P could move to remand a case back to state court 

• (c) time limitation: 

▪ If remand on basis of any defect besides (other than) SJM, 30 days 

▪ If remand for lack of SJM, no limitation until the case enters a final judgement. 

• (d) a order to remand a case back to state court --> Not reviewable on appeal (D can not 

appeal for a granted remand order) 
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Rule 65. Injunctions and Restraining Orders 

• (a) Preliminary Injunction.  

o (1) Notice. The court may issue a preliminary injunction only on notice to the adverse party. 

o (2) Consolidating the Hearing with the Trial on the Merits. Before or after beginning a hearing on a motion for a 

preliminary injunction, the court may advance the trial on the merits and consolidate it with the hearing. Even when 

consolidation is not ordered, evidence that is received on the motion and that would be admissible at trial becomes part of 

the trial record and need not be repeated at trial. But the court must preserve any party’s right to a jury trial. 

• (b) Temporary Restraining Order.  

o (1) Issuing Without Notice. The court may issue a temporary restraining order without written or oral notice to the 

adverse party or its attorney only if: 

▪ (A) specific facts in an affidavit or a verified complaint clearly show that immediate and irreparable injury, loss, or 

damage will result to the movant before the adverse party can be heard in opposition; and 

▪ (B) the movant’s attorney certifies in writing any efforts made to give notice and the reasons why it should not be 

required. 

o (2) Contents; Expiration. Every temporary restraining order issued without notice must state the date and hour it was 

issued; describe the injury and state why it is irreparable; state why the order was issued without notice; and be promptly 

filed in the clerk’s office and entered in the record. The order expires at the time after entry—not to exceed 14 days—that 

the court sets, unless before that time the court, for good cause, extends it for a like period or the adverse party consents to 

a longer extension. The reasons for an extension must be entered in the record. 

o (3) Expediting the Preliminary-Injunction Hearing. If the order is issued without notice, the motion for a preliminary 

injunction must be set for hearing at the earliest possible time, taking precedence over all other matters except hearings on 

older matters of the same character. At the hearing, the party who obtained the order must proceed with the motion; if the 

party does not, the court must dissolve the order. 

 

 

[Translation] 

 

(B) TRO 

1. TRO can be issued without noticing the other party; 

2. The reason why it should be ordered without notices must be stated by court and the obtaining party, 

otherwise it will violate the due process  

3. Expiration: not exceed 14 days; the court could extend another 14 days; or/and if the adversary agrees, 

it could extend more. "14 days + 14days + what the adversary agrees" 

(A) PI: 

4. A PI cannot be issued without hearing 

5. If it fails, the adversary could appeal it immediately, as an exception of "final judgement rule", which 

usually requires the adversary party waits the final judgement of the case, and then appeal. 
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Rule 8: Pleading 

• (a) Claim for Relief. A pleading that states a claim for relief must contain: 

o (1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and 

the claim needs no new jurisdictional support; 

o (2) a short and plain statement of the claim showing that the pleader is entitled to relief; and 

o (3) a demand for the relief sought, which may include relief in the alternative or different types of relief 

 

Rule 11. Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions 

•  (b) Representations to the Court. By presenting to the court a pleading, written motion, or other paper—whether by signing, 

filing, submitting, or later advocating it—an attorney or unrepresented party certifies that to the best of the person’s knowledge, 

information, and belief, formed after an inquiry reasonable under the circumstances: 

o (1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly 

increase the cost of litigation; 

o (2) the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for 

extending, modifying, or reversing existing law or for establishing new law; 

o (3) the factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support 

after a reasonable opportunity for further investigation or discovery; and 

o (4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based 

on belief or a lack of information. 

• (c) Sanctions.  

o (1) In General. If, after notice and a reasonable opportunity to respond, the court determines that Rule 11(b) has been 

violated, the court may impose an appropriate sanction on any attorney, law firm, or party that violated the rule or is 

responsible for the violation. Absent exceptional circumstances, a law firm must be held jointly responsible for a violation 

committed by its partner, associate, or employee. 

o (2) Motion for Sanctions. A motion for sanctions must be made separately from any other motion and must describe the 

specific conduct that allegedly violates Rule 11(b). The motion must be served under Rule 5, but it must not be filed or be 

presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected 

within 21 days after service or within another time the court sets. If warranted, the court may award to the prevailing party 

the reasonable expenses, including attorney’s fees, incurred for the motion. 

o (3) On the Court’s Initiative. On its own, the court may order an attorney, law firm, or party to show cause why conduct 

specifically described in the order has not violated Rule 11(b). 

o (4) Nature of a Sanction. A sanction imposed under this rule must be limited to what suffices to deter repetition of the 

conduct or comparable conduct by others similarly situated. The sanction may include nonmonetary directives; an order to 

pay a penalty into court; or, if imposed on motion and warranted for effective deterrence, an order directing payment to the 

movant of part or all of the reasonable attorney’s fees and other expenses directly resulting from the violation. 

o (5) Limitations on Monetary Sanctions. The court must not impose a monetary sanction: 

▪ (A) against a represented party for violating Rule 11(b)(2); or 

▪ (B) on its own, unless it issued the show-cause order under Rule 11(c)(3) before voluntary dismissal or settlement 

of the claims made by or against the party that is, or whose attorneys are, to be sanctioned. 

o (6) Requirements for an Order. An order imposing a sanction must describe the sanctioned conduct and explain the 

basis for the sanction. 

• (d) Inapplicability to Discovery. This rule does not apply to disclosures and discovery requests, responses, objections, and 

motions under Rules 26 through 37. 

 

[Translation] 
 

Pleading, motions, and representation; sanction 

a. Rule 8: (a) Claim for Relief. A pleading that states a claim for relief must contain: 

• (1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has 

jurisdiction and the claim needs no new jurisdictional support; 

• (2) a short and plain statement of the claim showing that the pleader is entitled to relief; and 

• (3) a demand for the relief sought, which may include relief in the alternative or different types of relief. 

b. Rule 11 (b) representation to the Court: (of pleading) 

• (1) not for improper purpose; 

• (2) legal contentions that are warranted by existing law, or by nonfrivolous argument for 

(extending, modifying, or reversing) existing law or establishing new law; 

• (3) factual contentions have evidentiary support (or have it after discover); 

• (4) denial of factual contention is based on the evidence, or on belief or lack of info. 
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c. Rule 11 (c) sanction 

• (1) Violation of rule (b), it is within the court's discretion to decide if they want to impose 

sanction on one party. 

• (2) motion by D:  

1. must make it on a separate/independent motion 

2. 21 days safe harbor: after D motion to sanction, the P has 21days to amend or 

withdraw the original motion 

• (3) on the court's initiative 

• (4) nature of sanction: nonmonetary directives; penalty to court; payment to D's lawyers' fee. 

d. Rule 11 (d) not applicable to discovery 
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Pre-Answer 

 

Rule 12. Defenses and Objections: when and How Presented; Motion for Judgment on the Pleadings; 

Consolidating Motions; Waiving Defenses; Pretrial Hearing 

• (a) Time to Serve a Responsive Pleading.  

o (1) In General. Unless another time is specified by this rule or a federal statute, the time for serving a responsive pleading 

is as follows: 

▪ (A) A defendant must serve an answer: 

▪ (i) within 21 days after being served with the summons and complaint; or 

▪ (ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent, or 

within 90 days after it was sent to the defendant outside any judicial district of the United States. 

▪ (B) A party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the 

pleading that states the counterclaim or crossclaim. 

▪ (C) A party must serve a reply to an answer within 21 days after being served with an order to reply, unless the 

order specifies a different time. 

o (2) United States and Its Agencies, Officers, or Employees Sued in an Official Capacity. The United States, a United States 

agency, or a United States officer or employee sued only in an official capacity must serve an answer to a complaint, 

counterclaim, or crossclaim within 60 days after service on the United States attorney. 

o (3) United States Officers or Employees Sued in an Individual Capacity. A United States officer or employee sued in an 

individual capacity for an act or omission occurring in connection with duties performed on the United States’ behalf must 

serve an answer to a complaint, counterclaim, or crossclaim within 60 days after service on the officer or employee or 

service on the United States attorney, whichever is later. 

o (4) Effect of a Motion. Unless the court sets a different time, serving a motion under this rule alters these periods as 

follows: 

▪ (A) if the court denies the motion or postpones its disposition until trial, the responsive pleading must be served 

within 14 days after notice of the court’s action; or 

▪ (B) if the court grants a motion for a more definite statement, the responsive pleading must be served within 14 days 

after the more definite statement is served. 

• (b) How to Present Defenses. Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if 

one is required. But a party may assert the following defenses by motion: 

o (1) lack of subject-matter jurisdiction; 

o (2) lack of personal jurisdiction; 

o (3) improper venue; 

o (4) insufficient process; 

o (5) insufficient service of process; 

o (6) failure to state a claim upon which relief can be granted; and 

o (7) failure to join a party under Rule 19. 

• A motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed. If a pleading sets out 

a claim for relief that does not require a responsive pleading, an opposing party may assert at trial any defense to that claim. No 

defense or objection is waived by joining it with one or more other defenses or objections in a responsive pleading or in a motion. 

• (c) Motion for Judgment on the Pleadings. After the pleadings are closed—but early enough not to delay trial—a party may 

move for judgment on the pleadings  → delay version of “motion to dismiss” 

• (d) Result of Presenting Matters Outside the Pleadings. If, on a motion under Rule 12(b)(6) or 12(c), matters outside the 

pleadings are presented to and not excluded by the court, the motion must be treated as one for summary judgment 

under Rule 56. All parties must be given a reasonable opportunity to present all the material that is pertinent to the motion. 

• (e) Motion for a More Definite Statement. A party may move for a more definite statement of a pleading to which a responsive 

pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response. The motion must be 

made before filing a responsive pleading and must point out the defects complained of and the details desired. If the court orders 

a more definite statement and the order is not obeyed within 14 days after notice of the order or within the time the court sets, the 

court may strike the pleading or issue any other appropriate order. 

• (f) Motion to Strike. The court may strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or 

scandalous matter. The court may act: 

o (1) on its own; or 

o (2) on motion made by a party either before responding to the pleading or, if a response is not allowed, within 21 days 

after being served with the pleading. 
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[Translation] 

 

8. Pre-answer: Rule 12 (b) 

e. (a) time: 21 days in general; 60 days if you waive the service 

f. (b): pre-answer motion  

• Four (4) brought at the outset or waive it: Lack of personal jurisdiction, 

improper venue, insufficient process, insufficient service of process 

• Three (3) Cannot waive: lack of subject-matter jurisdiction; failure to state a 

claim for relief; failure to join a party 

g. (c) motion for judgment on the pleading: 

• Assert delay motion to dismiss --> the other way to dismiss a case in pleading; 

• Usually at the affirmative defense. 

• Difference:   

1. pre-answer and motion for judgement on the pleading --> just base on 

pleading --> legal matter (usually for failure to state a claim for relief) 

2. Summary judgement: usually based on evidence after discovery; sometimes 

based on evidence at the pleading (e.g. Mattel's evidence) --> nevertheless, 

based on evidence --> factual matter  

h. (f) motion to strike 

• Insufficient defense --> usually failure to state a claim 

• Redundant, immaterial, impertinent, or scandalous matter --> prejudicial 

complaint or defamation that are irrelevant to legal contentions 

• --> difference from pre-answer motion: pre-answer for whole allegation; motion to 

strike for partial allegation 
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Rule 8. General Rules of Pleading 

• (a) Claim for Relief. A pleading that states a claim for relief must contain: 

o (1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and 

the claim needs no new jurisdictional support; 

o (2) a short and plain statement of the claim showing that the pleader is entitled to relief; and 

o (3) a demand for the relief sought, which may include relief in the alternative or different types of relief. 

• (b) Defenses; Admissions and Denials.  

o (1) In General. In responding to a pleading, a party must: 

▪ (A) state in short and plain terms its defenses to each claim asserted against it; and 

▪ (B) admit or deny the allegations asserted against it by an opposing party. 

o (2) Denials—Responding to the Substance. A denial must fairly respond to the substance of the allegation. 

o (3) General and Specific Denials. A party that intends in good faith to deny all the allegations of a pleading—including the 

jurisdictional grounds—may do so by a general denial. A party that does not intend to deny all the allegations must either 

specifically deny designated allegations or generally deny all except those specifically admitted. 

o (4) Denying Part of an Allegation. A party that intends in good faith to deny only part of an allegation must admit the part 

that is true and deny the rest. 

o (5) Lacking Knowledge or Information. A party that lacks knowledge or information sufficient to form a belief about the 

truth of an allegation must so state, and the statement has the effect of a denial. 

o (6) Effect of Failing to Deny. An allegation—other than one relating to the amount of damages—is admitted if a 

responsive pleading is required and the allegation is not denied. If a responsive pleading is not required, an allegation is 

considered denied or avoided. 

• (c) Affirmative Defenses.  

o (1) In General. In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, 

including: 

▪ accord and satisfaction; 

▪ arbitration and award; 

▪ assumption of risk; 

▪ contributory negligence; 

▪ duress; 

▪ estoppel; 

▪ failure of consideration; 

▪ fraud; 

▪ illegality; 

▪ injury by fellow servant; 

▪ laches; 

▪ license; 

▪ payment; 

▪ release; 

▪ res judicata; 

▪ statute of frauds; 

▪ statute of limitations; and 

▪ waiver. 

o (2) Mistaken Designation. If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the 

court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing 

so. 

• (d) Pleading to Be Concise and Direct; Alternative Statements; Inconsistency.  

o (1) In General. Each allegation must be simple, concise, and direct. No technical form is required. 

o (2) Alternative Statements of a Claim or Defense. A party may set out two or more statements of a claim or defense 

alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes alternative 

statements, the pleading is sufficient if any one of them is sufficient. 

o (3) Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of 

consistency. 

• (e) Construing Pleadings. Pleadings must be construed so as to do justice. 
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[Translation] 
 

• (a) Claim for Relief. A pleading that states a claim for relief must contain: 

• (1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has 

jurisdiction and the claim needs no new jurisdictional support; 

• (2) a short and plain statement of the claim showing that the pleader is entitled to relief; and 

• (3) a demand for the relief sought, which may include relief in the alternative or different types of relief. 

• (b) Defense: 
o Defend yourself in every paragraph compared to the P's complaint: admit or deny it 
o General denial: not usually used 
o Specific denial or denying part of an allegation --> admit which apart is true, deny which 

part is not true --> have to be specific 
o Lack knowledge or information = denial 
o Effect of failing to deny = admit 

• (c) affirmative defense: 

Usually at end of the defense --> list all possible affirmative defense 
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Rule 15. Amended and Supplemental Pleadings 

• (a) Amendments Before Trial.  

o (1) Amending as a Matter of Course. A party may amend its pleading once as a matter of course within: 

▪ (A) 21 days after serving it, or 

▪ (B) if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading 

or 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier. 

o (2) Other Amendments. In all other cases, a party may amend its pleading only with the opposing party’s written consent or 

the court’s leave. The court should freely give leave when justice so requires. 

o (3) Time to Respond. Unless the court orders otherwise, any required response to an amended pleading must be made 

within the time remaining to respond to the original pleading or within 14 days after service of the amended pleading, 

whichever is later. 

• (b) Amendments During and After Trial.  

o (1) Based on an Objection at Trial. If, at trial, a party objects that evidence is not within the issues raised in the pleadings, 

the court may permit the pleadings to be amended. The court should freely permit an amendment when doing so will aid in 

presenting the merits AND the objecting party fails to satisfy the court that the evidence would prejudice that party’s 

action or defense on the merits. The court may grant a continuance to enable the objecting party to meet the evidence. 

o (2) For Issues Tried by Consent. When an issue not raised by the pleadings is tried by the parties’ express or implied 

consent, it must be treated in all respects as if raised in the pleadings. A party may move—at any time, even after 

judgment—to amend the pleadings to conform them to the evidence and to raise an unpleaded issue. But failure to amend 

does not affect the result of the trial of that issue. 

• (c) Relation Back of Amendments.  

o (1) When an Amendment Relates Back. An amendment to a pleading relates back to the date of the original pleading when: 

▪ (A) the law that provides the applicable statute of limitations allows relation back; 

▪ (B) the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out—

or attempted to be set out—in the original pleading; or 

▪ (C) the amendment changes the party or the naming of the party against whom a claim is asserted, 

if Rule 15(c)(1)(B) is satisfied and if, within the period provided by Rule 4(m) for serving the summons and 

complaint, the party to be brought in by amendment: 

▪ (i) received such notice of the action that it will not be prejudiced in defending on the merits; and 

▪ (ii) knew or should have known that the action would have been brought against it, but for a mistake 

concerning the proper party’s identity. 

o (2) Notice to the United States. When the United States or a United States officer or agency is added as a defendant by 

amendment, the notice requirements of Rule 15(c)(1)(C)(i) and (ii) are satisfied if, during the stated period, process was 

delivered or mailed to the United States attorney or the United States attorney’s designee, to the Attorney General of the 

United States, or to the officer or agency. 

• (d) Supplemental Pleadings. On motion and reasonable notice, the court may, on just terms, permit a party to serve a 

supplemental pleading setting out any transaction, occurrence, or event that happened after the date of the pleading to be 

supplemented. The court may permit supplementation even though the original pleading is defective in stating a claim or 

defense. The court may order that the opposing party plead to the supplemental pleading within a specified time. 
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Discovery: Three stages: 

1. The Initial Disclosure 
o  (a) (1) without the other party even asked for 

▪ (i):  Use to support its claims or defense --> favorable witness 

• favorable witness: who has discoverable information to support themselves 

▪ (ii) favorable evidence: 

▪ (iii) damage and document to support that 

▪ (iv) any applicable insurance agreement 

• (B) exempt 

• (c)- (D): time, very outset of the suit 

• (E) basis: cannot excuse for not fully investigate the suit, other party's conduct 
o (a) (2) identify the testifying expert: 

• Reports who was specially employed or regular employee who testify at the court 

2. (after the plan was adopted by the court) Party-initiated discovery --> optional (other possibilities) 

3. Pre-trial Disclosure 
o (a) (3) pretrial disclosures 

• Each witness + document entered  

• The opposing side might object and judge could rule on all objections 

Tools 

(a) (4): all disclosure must be in writing, signing and served  

(a) (5) Tools (deleted) 

1. Deposition: under oath, interview client, deponent (witness) and recorded by court reporter. 
o Most effective and expensive 

2. Interrogatories: 
o Written questions to the opposing side 

3. Production of document or ESI or other tangible things 
o Utilized tools 

4. Physical or mental exams (e.g. recover for personal injury) 

5. Request to admission: let the opposing to admit (do not have to prove at trial) 

 

(b) Discovery scope and limits 

(1) scope in general: any nonprivileged matter that is relevant to any party's claim or defense and 

proportional to the needs of the case 
o Nonprivileged: privileged info is out of scope 
o Relevance: material fact that is more likely to be true 
o Proportional: factors listed 

(2) limitation on the frequency and extend: 

(B) ESI: highly complicated, the extent and form of ESI is debated.  

• E.g. printed copy or e-copy that could look at history version 

(c) when required:  

(3): work product is usually shielded 

(4) testifying expert witness 
o Freely discoverable 
o But the drafts are not. 
o Non-testify testimony is not discoverable, but the opposing party could get that 

(5) (A) privileged law 

(B) If the privileged information was accidently disclosed, the other party cannot use it or try to use it 

before the court, but before that, the opposing party must stop. 
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Rule 26. Duty to Disclose; General Provisions Governing Discovery 

• (a) Required Disclosures.  

o (1) Initial Disclosure. 

▪ (A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwise stipulated or ordered by the court, a party 

must, without awaiting a discovery request, provide to the other parties: 

▪ (i) the name and, if known, the address and telephone number of each individual likely to have discoverable 

information—along with the subjects of that information—that the disclosing party may use to support its 

claims or defenses, unless the use would be solely for impeachment; 

▪ (ii) a copy—or a description by category and location—of all documents, electronically stored information, 

and tangible things that the disclosing party has in its possession, custody, or control and may use to support 

its claims or defenses, unless the use would be solely for impeachment; 

▪ (iii) a computation of each category of damages claimed by the disclosing party—who must also make 

available for inspection and copying as under Rule 34 the documents or other evidentiary material, unless 

privileged or protected from disclosure, on which each computation is based, including materials bearing on 

the nature and extent of injuries suffered; and 

▪ (iv) for inspection and copying as under Rule 34, any insurance agreement under which an insurance business 

may be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for 

payments made to satisfy the judgment. 

▪ (B) Proceedings Exempt from Initial Disclosure. The following proceedings are exempt from initial disclosure: 

▪ (i) an action for review on an administrative record; 

▪ (ii) a forfeiture action in rem arising from a federal statute; 

▪ (iii) a petition for habeas corpus or any other proceeding to challenge a criminal conviction or sentence; 

▪ (iv) an action brought without an attorney by a person in the custody of the United States, a state, or a state 

subdivision; 

▪ (v) an action to enforce or quash an administrative summons or subpoena; 

▪ (vi) an action by the United States to recover benefit payments; 

▪ (vii) an action by the United States to collect on a student loan guaranteed by the United States; 

▪ (viii) a proceeding ancillary to a proceeding in another court; and 

▪ (ix) an action to enforce an arbitration award. 

▪ (C) Time for Initial Disclosures—In General. A party must make the initial disclosures at or within 14 days after the 

parties’ Rule 26(f) conference unless a different time is set by stipulation or court order, or unless a party objects 

during the conference that initial disclosures are not appropriate in this action and states the objection in the 

proposed discovery plan. In ruling on the objection, the court must determine what disclosures, if any, are to be 

made and must set the time for disclosure. 

▪ (D) Time for Initial Disclosures—For Parties Served or Joined Later. A party that is first served or otherwise joined 

after the Rule 26(f) conference must make the initial disclosures within 30 days after being served or joined, unless 

a different time is set by stipulation or court order. 

▪ (E) Basis for Initial Disclosure; Unacceptable Excuses. A party must make its initial disclosures based on the 

information then reasonably available to it. A party is not excused from making its disclosures because it has not 

fully investigated the case or because it challenges the sufficiency of another party’s disclosures or because another 

party has not made its disclosures. 

o (2) Disclosure of Expert Testimony. 

▪ (A) In General. In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the other parties the 

identity of any witness it may use at trial to present evidence under Federal Rule of Evidence 702, 703, or 705. 

▪ (B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or ordered by the court, this 

disclosure must be accompanied by a written report—prepared and signed by the witness—if the witness is one 

retained or specially employed to provide expert testimony in the case or one whose duties as the party’s employee 

regularly involve giving expert testimony. The report must contain: 

▪ (i) a complete statement of all opinions the witness will express and the basis and reasons for them; 

▪ (ii) the facts or data considered by the witness in forming them; 

▪ (iii) any exhibits that will be used to summarize or support them; 

▪ (iv) the witness’s qualifications, including a list of all publications authored in the previous 10 years; 

▪ (v) a list of all other cases in which, during the previous 4 years, the witness testified as an expert at trial or 

by deposition; and 

▪ (vi) a statement of the compensation to be paid for the study and testimony in the case. 

▪ (C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or ordered by the court, if the 

witness is not required to provide a written report, this disclosure must state: 

▪ (i) the subject matter on which the witness is expected to present evidence under Federal Rule of Evidence 

702, 703, or 705; and 

▪ (ii) a summary of the facts and opinions to which the witness is expected to testify. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=48e886a2-f05e-4b3f-b335-9f33651ff225&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pddocid=urn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pdcontentcomponentid=6331&pdteaserkey=sr0&pditab=allpods&ecomp=dy_fk&earg=sr0&prid=d9024419-1e6a-4dc9-92e1-f97abefbd2c9
https://advance.lexis.com/document/?pdmfid=1000516&crid=48e886a2-f05e-4b3f-b335-9f33651ff225&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pddocid=urn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pdcontentcomponentid=6331&pdteaserkey=sr0&pditab=allpods&ecomp=dy_fk&earg=sr0&prid=d9024419-1e6a-4dc9-92e1-f97abefbd2c9
https://advance.lexis.com/document/?pdmfid=1000516&crid=48e886a2-f05e-4b3f-b335-9f33651ff225&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pddocid=urn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pdcontentcomponentid=6331&pdteaserkey=sr0&pditab=allpods&ecomp=dy_fk&earg=sr0&prid=d9024419-1e6a-4dc9-92e1-f97abefbd2c9
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▪ (D) Time to Disclose Expert Testimony. A party must make these disclosures at the times and in the sequence that 

the court orders. Absent a stipulation or a court order, the disclosures must be made: 

▪ (i) at least 90 days before the date set for trial or for the case to be ready for trial; or 

▪ (ii) if the evidence is intended solely to contradict or rebut evidence on the same subject matter identified by 

another party under Rule 26(a)(2)(B) or (C), within 30 days after the other party’s disclosure. 

▪ (E) Supplementing the Disclosure. The parties must supplement these disclosures when required under Rule 26(e). 

o (3) Pretrial Disclosures. 

▪ (A) In General. In addition to the disclosures required by Rule 26(a)(1) and (2), a party must provide to the other 

parties and promptly file the following information about the evidence that it may present at trial other than solely 

for impeachment: 

▪ (i) the name and, if not previously provided, the address and telephone number of each witness—separately 

identifying those the party expects to present and those it may call if the need arises; 

▪ (ii) the designation of those witnesses whose testimony the party expects to present by deposition and, if not 

taken stenographically, a transcript of the pertinent parts of the deposition; and 

▪ (iii) an identification of each document or other exhibit, including summaries of other evidence—separately 

identifying those items the party expects to offer and those it may offer if the need arises. 

▪ (B) Time for Pretrial Disclosures; Objections. Unless the court orders otherwise, these disclosures must be made at 

least 30 days before trial. Within 14 days after they are made, unless the court sets a different time, a party may 

serve and promptly file a list of the following objections: any objections to the use under Rule 32(a) of a deposition 

designated by another party under Rule 26(a)(3)(A)(ii); and any objection, together with the grounds for it, that may 

be made to the admissibility of materials identified under Rule 26(a)(3)(A)(iii). An objection not so made—except 

for one under Federal Rule of Evidence 402 or 403—is waived unless excused by the court for good cause. 

o (4) Form of Disclosures. Unless the court orders otherwise, all disclosures under Rule 26(a) must be in writing, signed, 

and served. 

• (b) Discovery Scope and Limits.  

o (1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain 

discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the 

needs of the case, considering 1) the importance of the issues at stake in the action, 2) the amount in controversy, 3) the 

parties’ relative access to relevant information, 4) the parties’ resources, 5) the importance of the discovery in resolving 

the issues, and 6) whether the burden or expense of the proposed discovery outweighs its likely benefit. Information 

within this scope of discovery need not be admissible in evidence to be discoverable. 

o (2) Limitations on Frequency and Extent. 

▪ (A) When Permitted. By order, the court may alter the limits in these rules on the number of depositions and 

interrogatories or on the length of depositions under Rule 30. By order or local rule, the court may also limit the 

number of requests under Rule 36. 

▪ (B) Specific Limitations on Electronically Stored Information. A party need not provide discovery of electronically 

stored information from sources that the party identifies as not reasonably accessible because of undue burden or 

cost. On motion to compel discovery or for a protective order, the party from whom discovery is sought must show 

that the information is not reasonably accessible because of undue burden or cost. If that showing is made, the court 

may nonetheless order discovery from such sources if the requesting party shows good cause, considering the 

limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery. 

▪ (C) When Required. On motion or on its own, the court must limit the frequency or extent of discovery otherwise 

allowed by these rules or by local rule if it determines that: 

▪ (i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other 

source that is more convenient, less burdensome, or less expensive; 

▪ (ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in the 

action; or 

▪ (iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1). 

o (3) Trial Preparation: Materials. 

▪ (A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible things that are 

prepared in anticipation of litigation or for trial by or for another party or its representative (including the other 

party’s attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may 

be discovered if: 

▪ (i) they are otherwise discoverable under Rule 26(b)(1); and 

▪ (ii) the party shows that it has substantial need for the materials to prepare its case and cannot, without undue 

hardship, obtain their substantial equivalent by other means. 

▪ (B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure 

of the mental impressions, conclusions, opinions, or legal theories of a party’s attorney or other representative 

concerning the litigation. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=48e886a2-f05e-4b3f-b335-9f33651ff225&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pddocid=urn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pdcontentcomponentid=6331&pdteaserkey=sr0&pditab=allpods&ecomp=dy_fk&earg=sr0&prid=d9024419-1e6a-4dc9-92e1-f97abefbd2c9
https://advance.lexis.com/document/?pdmfid=1000516&crid=48e886a2-f05e-4b3f-b335-9f33651ff225&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pddocid=urn%3AcontentItem%3A8JD7-5212-D6RV-H2NG-00000-00&pdcontentcomponentid=6331&pdteaserkey=sr0&pditab=allpods&ecomp=dy_fk&earg=sr0&prid=d9024419-1e6a-4dc9-92e1-f97abefbd2c9
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▪ (C) Previous Statement. Any party or other person may, on request and without the required showing, obtain the 

person’s own previous statement about the action or its subject matter. If the request is refused, the person may 

move for a court order, and Rule 37(a)(5) applies to the award of expenses. A previous statement is either: 

▪ (i) a written statement that the person has signed or otherwise adopted or approved; or 

▪ (ii) a contemporaneous stenographic, mechanical, electrical, or other recording—or a transcription of it—that 

recites substantially verbatim the person’s oral statement. 

o (4) Trial Preparation: Experts. 

▪ (A) Deposition of an Expert Who May Testify. A party may depose any person who has been identified as an expert 

whose opinions may be presented at trial. If Rule 26(a)(2)(B) requires a report from the expert, the deposition may 

be conducted only after the report is provided. 

▪ (B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A) and (B) protect drafts of any 

report or disclosure required under Rule 26(a)(2), regardless of the form in which the draft is recorded. 

▪ (C) Trial-Preparation Protection for Communications Between a Party’s Attorney and Expert Witnesses. 

Rules 26(b)(3)(A) and (B) protect communications between the party’s attorney and any witness required to provide 

a report under Rule 26(a)(2)(B), regardless of the form of the communications, except to the extent that the 

communications: 

▪ (i) relate to compensation for the expert’s study or testimony; 

▪ (ii) identify facts or data that the party’s attorney provided and that the expert considered in forming the 

opinions to be expressed; or 

▪ (iii) identify assumptions that the party’s attorney provided and that the expert relied on in forming the 

opinions to be expressed. 

▪ (D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or deposition, 

discover facts known or opinions held by an expert who has been retained or specially employed by another party in 

anticipation of litigation or to prepare for trial and who is not expected to be called as a witness at trial. But a party 

may do so only: 

▪ (i) as provided in Rule 35(b); or 

▪ (ii) on showing exceptional circumstances under which it is impracticable for the party to obtain facts or 

opinions on the same subject by other means. 

▪ (E) Payment. Unless manifest injustice would result, the court must require that the party seeking discovery: 

▪ (i) pay the expert a reasonable fee for time spent in responding to discovery under Rule 26(b)(4)(A) or (D); 

and 

▪ (ii) for discovery under (D), also pay the other party a fair portion of the fees and expenses it reasonably 

incurred in obtaining the expert’s facts and opinions. 

o (5) Claiming Privilege or Protecting Trial-Preparation Materials. 

▪ (A) Information Withheld. When a party withholds information otherwise discoverable by claiming that the 

information is privileged or subject to protection as trial-preparation material, the party must: 

▪ (i) expressly make the claim; and 

▪ (ii) describe the nature of the documents, communications, or tangible things not produced or disclosed—and 

do so in a manner that, without revealing information itself privileged or protected, will enable other parties 

to assess the claim. 

▪ (B) Information Produced. If information produced in discovery is subject to a claim of privilege or of protection as 

trial-preparation material, the party making the claim may notify any party that received the information of the 

claim and the basis for it. After being notified, a party must promptly return, sequester, or destroy the specified 

information and any copies it has; must not use or disclose the information until the claim is resolved; must take 

reasonable steps to retrieve the information if the party disclosed it before being notified; and may promptly present 

the information to the court under seal for a determination of the claim. The producing party must preserve the 

information until the claim is resolved. 
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Rule 26. Discovery, Limitation 

 

• (b) Discovery Scope and Limits.  

o (1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain 

discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the 

needs of the case, considering 1) the importance of the issues at stake in the action, 2) the amount in controversy, 3) the 

parties’ relative access to relevant information, 4) the parties’ resources, 5) the importance of the discovery in resolving 

the issues, and 6) whether the burden or expense of the proposed discovery outweighs its likely benefit. Information 

within this scope of discovery need not be admissible in evidence to be discoverable. 

o (3) Trial Preparation: Materials. 

▪ (A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible things that are 

prepared in anticipation of litigation or for trial by or for another party or its representative (including the other 

party’s attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may 

be discovered if: 

▪ (i) they are otherwise discoverable under Rule 26(b)(1); and 

▪ Relevancy: make the fact more likely to be true 

▪ Non-privileged: listed privileged (attorney, work-product, doctors, gov info) 

▪ Proportionality: importance of issue/discovery; burden>benefit;  

▪ (ii) the party shows that it has substantial need for the materials to prepare its case and cannot, without 

undue hardship, obtain their substantial equivalent by other means. 

▪ (B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure 

of the mental impressions, conclusions, opinions, or legal theories of a party’s attorney or other representative 

concerning the litigation. 

▪ (C) Previous Statement. Any party or other person may, on request and without the required showing, obtain the 

person’s own previous statement about the action or its subject matter. If the request is refused, the person may 

move for a court order, and Rule 37(a)(5) applies to the award of expenses. A previous statement is either: 

▪ (i) a written statement that the person has signed or otherwise adopted or approved; or 

▪ (ii) a contemporaneous stenographic, mechanical, electrical, or other recording—or a transcription of it—that 

recites substantially verbatim the person’s oral statement. 

 

[Translation] 

 

Scope or Limitation 

• (A) documents created in anticipation of litigation or trial (or for another party) are generally 

precluded, unless:  

• They are otherwise discoverable due to relevance and proportionality; and 

• Substantial need + cannot get it from other way 

• (B) protection against disclosure:  

• Even the document is discoverable, the lawyer's comments (mental impression, conclusions, 

opinions, or legal theories concerning the litigation)  are not subject to disclosure.  

• (C) Previous disclosure:  

• E.g. the one who made the statement can request to obtain the record from the attorney.  

 

2015 Amendment: Proportionality 

• Importance of the issues at stake in the action 

• Whether the burden or expense of the proposed discovery outweighs its likely benefit  

• The importance of the discovery in resolving the issues 

• Parties' relative access to relevant information 

• The amount in controversy: monetary damage P sued for 

• Parties' resource: how much money they could spend on this case 
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Rule 56. Summary Judgment 

• (a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, identifying 

each claim or defense - or the part of each claim or defense—on which summary judgment is sought. The court shall grant 

summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled 

to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion. 

• (b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for 

summary judgment at any time until 30 days after the close of all discovery. 

• (c) Procedures.  

o (1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the 

assertion by: 

▪ (A) citing to particular parts of materials in the record, including depositions, documents, electronically stored 

information, affidavits or declarations, stipulations (including those made for purposes of the motion only), 

admissions, interrogatory answers, or other materials; or 

▪ (B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an 

adverse party cannot produce admissible evidence to support the fact. 

o (2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to support 

or dispute a fact cannot be presented in a form that would be admissible in evidence. 

o (3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the record. 

o (4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal 

knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify 

on the matters stated. 

• (d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for specified 

reasons, it cannot present facts essential to justify its opposition, the court may: 

o (1) defer considering the motion or deny it; 

o (2) allow time to obtain affidavits or declarations or to take discovery; or 

o (3) issue any other appropriate order. 

• (e) (for early stage in summary judgement) Failing to Properly Support or Address a Fact. If a party fails to properly 

support an assertion of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may: 

o (1) give an opportunity to properly support or address the fact; 

o (2) consider the fact undisputed for purposes of the motion; 

o (3) grant summary judgment if the motion and supporting materials—including the facts considered undisputed—show 

that the movant is entitled to it; or 

o (4) issue any other appropriate order. 

• (f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court may: 

o (1) grant summary judgment for a nonmovant; 

o (2) grant the motion on grounds not raised by a party; or 

o (3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in 

dispute. 

• (g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion, it may enter an 

order stating any material fact—including an item of damages or other relief—that is not genuinely in dispute and treating the 

fact as established in the case. 

• (h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule is submitted in 

bad faith or solely for delay, the court—after notice and a reasonable time to respond—may order the submitting party to pay the 

other party the reasonable expenses, including attorney’s fees, it incurred as a result. An offending party or attorney may also be 

held in contempt or subjected to other appropriate sanctions. 

 

[Translation] 

• Summary Judgement: 

o The court shall grant summary judgment if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgement as a matter of 

law. 

o Movant party shows that the material cited do not establish the absence or presence of 

a genuine dispute, or that an adverse party cannot produce admissible evidence to 

support the fact. 

o weigh the evidence in the light most favorable to nonmoving party  
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Preclusion 

 

1. Claim Preclusion: 

a. Traditional Approach: one suit precludes a second “where the parties and the cause of 

action are identical” → mutual parties and claims 

b. Restatement of Judgement: all claims arising from a single “transaction” must be 

litigated in a single, initial lawsuit, or be raised in subsequent litigation. 

2. Issue Preclusion: 

a. Restatement for elements of issue preclusion 
b. When 1) an issue of fact or law is 2) actually litigated and determined by 3) a valid and 

final judgment, and 4) the determination is essential to the judgment, and the 

determination is conclusive in a subsequent action between the parties, whether on the 

same or a different claim. 
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Complex Litigation:  Joinder of Claims and Parties 

Rule 18.  Joinder of Claims 

- Statute: A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as 

independent or alternative claims, as many claims as it has against an opposing party.  

- Test:  

o 1) whether the claim is under civ pro statute?  

▪ rule 18 (a): joinder of claim (independent or alternative) 

▪ rule 13: compulsory(related) or permissive (unrelated) counterclaim 

▪ rule 20(a): joined defendant or plaintiff 

o 2) whether there is jurisdiction?  

▪ federal question,  

▪ diversity citizenship, 

▪ supplemental jurisdiction: common nucleus of operative facts -- no if there is no 

complete diversity 

- Note: Joinder and preclusion: 

o Failure to join enough may bring about preclusion problems 

o Esp. in a single transaction --> they want one lawsuit for different s parties and claims 

Rule 13.  Counterclaim and Crossclaim 

- Statute:  

o Compulsory Counterclaim. (1) In General. A pleading must state as a counterclaim any 

claim that . . . the pleader has against an opposing party if the claim . . . arises out of the 

same transaction or occurrence that is the subject matter of the opposing party’s claim . . . . 

▪ if you don't bring that in the first suit, then it is precluded. 

o Permissive Counterclaim.  A pleading may state as a counterclaim against an opposing 

party any claim that is not compulsory.   

- Note: for permissive counterclaim, it needs to be federal claim for diversity federal suit. 

- Statute: cross-claim 

o “A pleading may state as a crossclaim any claim by one party against a coparty if the claim 

arises out of the transaction or occurrence that is the subject matter of the original 

action or of a counterclaim . . . .” 

o “The crossclaim may include a claim that the coparty is or may be liable to the cross-

claimant for all or part of a claim asserted in the action against the cross-claimant.”  Cf. 

Rule 14.   

Rule 20.  Permissive Joinder of Parties. 

- Statute: 

o (a)(1) Plaintiffs.  Persons may join in one action as plaintiffs if:   

▪ (A) they assert any right to relief jointly, severally, or in the alternative with respect 

to or arising out of the same transaction, occurrence, or series of transactions or 

occurrences; AND 

▪ (B) any question of law or fact common to all plaintiffs will arise in the action.   

o (a)(2) Defendants.  Person . . . may be joined in one action as defendants if: 

▪ any right to relief is asserted against them jointly, severally, or in the alternative 

with respect to or arising out of the same transaction, occurrence, or series of 

transactions or occurrences; and 

▪ any question of law or fact common to all defendants will arise in the action.    

- Protective Measure 

o  “The court may issue orders – including an order for separate trials – to protect a party 

against embarrassment, delay, expense, or other prejudice that arises from including a 

person against whom the party asserts no claim and who asserts no claim against the party.” 

- Misjoinder and Nonjoinder of Parties 
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o Misjoinder of parties is not a ground for dismissing an action. 

o On motion or on its own, the court may at any time, on just terms, add or drop a party.   

o The court may also sever any claim against a party.   

Rule 42.  Consolidation; Separate Trials 

- Consolidation.  If actions before the court involve common questions of law or fact, the court may: 

(1) join for hearing or trial any or all matters at issue in the actions; (2) consolidate the actions; or (3) 

issue any other orders to avoid unnecessary cost or delay. 

- Separate Trials.  For convenience, to avoid prejudice, or to expedite and economize, the court may 

order a separate trial of one or more separate issues, claims, crossclaims, counterclaims, or third-

party claims . . . .  See, e.g., Aquaslide.   

Rule 13(h)&20. Joinder of Parties by Defendants 

- “Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.” 

- Example: 

o P1 v. D → Negligence in 3-car accident 

o D v. P1 → Compulsory CC for negligence 

o D v. P/D2 → D may join the third driver to her counterclaim to assert a negligence claim 

against P/D2, which arises out of the same transaction as her counterclaim against P1 and 

involves common questions of law or fact. 

Rule 14.  Third-Party Practice 

- Statute 

o (a)(1) A defending party may, as a third-party plaintiff, serve a summons and complaint on a 

nonparty who is or may be liable to it for all or part of the claim against it.   

o But the third-party plaintiff must, by motion, obtain the court’s leave if it files the third-

party complaint more than 14 days after serving its original answer.   

- Implead by derivative liability (vicarious liability) 

o Rule 14 may only be used to “implead” a third-party defendant who may be held derivatively 

liable to the defendant, if the defendant is found liable to the plaintiff.   

o In other words, Rule 14 may only be invoked if the third-party defendant could be legally 

required to reimburse the original defendant for a portion of its liability to the plaintiff.  

▪ Whether there is a basis for derivative liability depends on the relevant substantive 

law. 

▪ The most common grounds for derivative liability are (1) indemnification in 

contract, or (2) contribution in tort.   

o Rule 14 CANNOT be invoked if the defendant is merely seeking to shift blame to someone 

else for the plaintiff’s alleged injury (“it was him not me!”).    

- Jurisdiction: supplemental jurisdiction 

o Third-party claims will generally fall within a federal court’s supplemental jurisdiction, 

because they, by definition, arise out of the same common nucleus of operative facts as 

the plaintiff’s original claim against the original defendant.   

o (a problem for diversity jurisdiction) 

- However, Rule 14 also authorizes the parties to file additional claims against each other in some 

circumstances, which can raise substantial complexities. 
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IV. Important Case Brief 

Case Name: Shaffer v. Heitner  

(shareholder sued directors at the state of its corporation state) 

Court, Year U.S. Supreme Court, 1977 

Facts: 

(who sue whom for what) 

o P: Heitner, shareholders of Greyhound incorporated at DL (not have strong interest) 
o R: former and present officers and directors of Greyhound 
o Location: HQ at Phoenix; incorporated at DL (general jurisdiction) 

• But P didn't sue the company, he sued the directors, none of whom are at DL 
o Suing: violating federal anti-trust law, breach of fiduciary duty - "mismanage" 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• Filed complaint to sequestrate or attach of stock or options of some of the former 

directors at DL, the court granted 

• D special appearance to challenge 

• State Court/Court of chancery for new castle county: 

• Pennoyer Principle:  

• quasi in rem jurisdiction, only care about the property 

Issue: Constitutionality of a Delaware statute that allows a court of that State to take jurisdiction 

of a lawsuit by sequestering any property of the D that happens to located in Delaware  

Holding: No 

Reasoning: • Part II: International Shoe also stands for in rem jurisdiction. "The core question is about 

relationship about defendant, the forum, the litigation" 

• Part III:  

• "jurisdiction over the interests of persons in a thing" 

• The old test still stands when the cause of the action is the property 
o Property enjoyed interest 
o State interest: e.g. marketing/resolution 
o Easier to find evidence  

• But quasi in rem fails, where the property which now serves as the basis for state-

court jurisdiction is completely irrelevant. So does this case. 

• The rationale is if the P avoid himself from jurisdiction by removing his assets 

• It may be unclear, yet otherwise will be the sacrifice of fair play 

• Part IV: 

• (argu 1)state's interest, for they served a Del company 

• (argu 2)enjoys substantial benefits 
<--> they didn't purposefully availed themselves of the privilege… 

<--> DL statue didn't require them to subject to jurisdiction 

Legal Principles • Beneficiaries: the company and majority of shareholders / driven by lawyers 

  

Case Name: World-Wide Volkswagen Corp. v. Woodson 

(victim in a car accident sued the car's producer, retailer and distributor at the state where 

the accident happened) 

Court, Year U.S. Supreme Court, 1980 

Facts: 

(who sue whom for what) 
• Plaintiff: the Robinsons. - Defendant/Petitioner: retailer/distributor. - Respondent: the 

judge at the district court 

• P brought D's car at NY and the car accident happened at OK, P's wife and two children 

died there. The P sued D for product-liability at district court at OK. 

• None of the D did business at OK. They only focused on NY, NJ, CT 

Procedural History: • D Special appearance, challenging the jurisdiction under 14th amendment 
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(Lower court's judgement 

and appeal's argument) 
• OK supreme court denied the writ: 1) (with trial court) Petitioner derive substantial 

revenue form goods used  or consumed in this State; 2)due to the design and purpose of 

cars, it is foreseeable the possibility 

Issue: The issue before us is whether, consistently with the Due Process Clause of the Fourteenth 

Amendment, an Oklahoma court may exercise in personam jurisdiction over a nonresident 

automobile retailer and its wholesale distributor in a products-liability action, when the 

defendants' only connection with Oklahoma is the fact that an automobile sold in New York 

to New York residents became involved in an accident in Oklahoma. 

Holding: Reverse 

Reasoning: Part II: minimum contacts' two purpose:  

a. Against inconvenient, in terms of fairness and reasonableness. Factors to be 

considered: - state's interest -P's interest and etc. 

b. Limitation of state jurisdiction: interstate federalism   
Part III:  

• Didn't purposefully avail themselves of the privileges at OK 

• Foreseeability is not a sufficient benchmark for jurisdiction. It may be relevant. 

• Unilateral activity: the D didn't distribute the car into the stream of commerce with 

expectation that they will be brought at OK 

• Earn substantial revenue, doesn't matter as long it didn't derive from a 

constitutionally cognizable contact with the State 
Dissent: 

• State interest in this case (safety of its highway); P has connection in OK, P was in 

OK's hospital; most of relevant evidence and witness are at OK 

• What's the difference between the distributor and the customer deliver the product 

into the stream of commerce  

  

Case Name: Asahi v. Superior Court 

Court, Year U.S. Supreme Court, 1987 

Facts: 

(who sue whom for what) 
• Parties: 

• Defendant/Petitioner: Asahi, the manufacturer of the tube's valve assembly 

• Respondent: Superior Court 

• Plaintiff: Cheng Shin, the manufacturer of the tube 

• The victim: Gary Zurcher 

• Facts: 

• P brought D's product and assembled into its tube. P sued D at CA at the cause of 

indemnity, for its valve assembly caused Zurcher's accident.  

• P is a TW company, selling products to U.S. D is JP company, which didn't do 

business in U.S. But D was aware that P sell tubes to U.S. esp CA 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• Superior Court of California, Solano County. --> foreseeability or awareness 

• Do business on international scale, should be subjective to the claims of defect on an 

international scale (aware the product will be sold at CA) 

Issue: whether the mere awareness on the part of a foreign defendant that the components it 

manufactured, sold, and delivered outside the United States would reach the forum State in 

the stream of commerce constitutes “minimum contacts” between the defendant and the 

forum State such that the exercise of jurisdiction “does not offend ‘traditional notions of 

fair play and substantial justice.’ 

Holding: No 

Reasoning: Part II-A:  

• defendant acted by putting a product into the stream of commerce 

• An action of the defendant purposefully directed toward the forum State 
o The placement of a product into the stream of commerce is not enough 
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o "purposefully avail themselves of the privilege of xxx" 
Part III: 

• Minimum contact, e.g. fair play and substantial justice, didn't establish 
Verse: Fair play "convenient ?" beat reasonableness of jurisdiction 

  

Part II-B: 

• "traditional notions of fair play and substantial justice" 

• "reasonableness" by factors in World-Wide Volkswagen 

a. Put D in foreign legal system v. P's interest is weak 

b. No CA's state interest 

c. "personal jurisdiction in International field" should be reviewed carefully 

 

Case Name: J. McIntyre v. Nicastro 

Court, Year Supreme Court, 2011 

Facts: 

(who sue whom for what) 
• Plaintiff/ Respondent: Nicatro, the victim 

• Defendant/Petitioner: J. McIntyre, the English manufacture 

• P was hurt by D-made machine and sued in NJ, where he works 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• NJ state court, NJ SC uphold the decision 

• Asahi, Brrnnan's opinion, "stream-of-commerce" theory 

Issue: whether the New Jersey courts have jurisdiction over J. McIntyre, notwithstanding the fact 

that the company at no time either marketed goods in the State or shipped them there. 

Holding: Reversed 

Reasoning: Freeform fundamental fairness notions divorced from traditional practice cannot 

transform a judgment rendered without authority into law. 

• Purposeful availment 

• Ways of submitting the forum state's jurisdiction: consent, Pennoyer's personal 

service, citizenship or domicile, and purposeful availment 
o For they all have intention to benefit from and thus be subject to xxx 
o Seek to serve --> target the forum, "predict" or foresee is not enough 

• Brennan's opinion made foreseeability the touchiness stone of jurisdiction 

• Principle standed: 
o D's actions, not his expectation that empowers the State to subject him 
o Principles: 1) individual liberty (due process); 2)federalism 
o Too much cost, since it could also apply to domestic.  

• Reasoning: 
o Congress could amend it, but that's not the case 
o Only "purposeful availment" applies 

Concurring 

Breyer, Alito 
• Single isolated sale is not sufficient 

• P fails to establish the burden <-- based on current precedents (do not need to have a 

test), e.g. WWVW, Hanson, Asahi, international shoe, 

• It fails to think about the Internet, not suitable to make broad pronouncements 

• Bad idea 

• Current situation/issue: Advertisement online could be viewed anywhere in the 

world 

Dissent 

Ginsburg, Sotomayor, 

Kagan 

• D derive substantial revenue in U.S.; they aims to sell as many as possible, regardless 

the places; 

• It will lead to more intentional avoid 

• Reasoning: 

• Relationship between the defendant, the forum, and the litigation matters 

• Since the D intended to sell anywhere and everywhere --> contact 
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• It violates plaintiff's fair play and substantial justice  

  

  

Case Name: Abdouch v. Lopez 

Court, Year Supreme Court of Nebraska, 2013 

Facts: 

(who sue whom for what) 
• P: Helen Abdouch, D: Lopes and his book selling website, KLB 

• D put the picture of P's stolen book's inscription, which contains P's information, on his 

website as the advertisement.  

• P is the resident of NE, D is MA. D bought from and sell to non-NE residents. 

• No purposeful availment: no book fair/no solicited in NE/no property/no 

advertisement/the revenue from NE is small 

• Sue: 

• Violation of privacy rights 

• §20-202:  

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• District court dismissed the case for a lack of jurisdiction 

• P argues that D targeted at her, a NE resident 

Issue: The Internet and its interaction with personal jurisdiction over a nonresident 

Holding: No 

Reasoning: 1. Sliding scale:  

• Interactivity and nature of the commercial activities conducted over Internet 

• Positive: knowing and repeated transmission of computer files over Internet;  
o clearly doing business at the forum state on the Internet 

• Middle: exchange information with the host computer 
o Level of interactivity and commercial nature of the exchange of info 

• Negative: merely post information which is available for view  

2. Random, fortuitous, or attenuated contacts 

3. Calder Effects Test: 

• Element: 1) intentional; 2)uniquely or expressly aimed at the forum state, and 

3)caused harm 

• Expressly aimed at the plaintiff: D aimed at the tortious conduct and he must 

know the P will suffer at the forum 
  

  

Case Name: Goodyear Dunlop Tires Operations, S.A. v. Brown 

Court, Year Supreme Court, 2011 

Facts: 

(who sue whom for what) 
• P: parents of the victim at NC 

• D: manufacture company at Turkey + Goodyear, the manufacture's parent company 

with HQ at Ohio 

• P sued  the manufacture, for defect in bus, leading an accident, which takes lives of the 

victims 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• Sued at North Carolina court (state court) 

• Goodyear USA has subject-matter jurisdiction at NC 

• But the foreign subsidiaries didn't have and appealed 

• North Carolina Court of Appeals affirmed it, for the "stream of commerce" 

Issue: Are foreign subsidiaries of a United States parent corporation amenable to suit in state 

court on claims unrelated to any activity of the subsidiaries in the forum State? 

Holding: No 
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Reasoning: • General jurisdiction: "continuous and systematic", as contrasted with subject-matter 

jurisdiction, "issues deriving from, or connected with, the very controversy that 

establishes jurisdiction" 

• Perkins v. Benguest: 

• Sued a Philippine corporation at OH, where the company's affairs were overseen 

during World War II --> General Jurisdiction 

• Helicopters:  

• helicopter owned by Colombian corporation crashed in Peru 

• corporation's helicopter purchases and purchase-linked activity in Texas were 

insufficient to subject it to Texas court's general jurisdiction 

• continuous activity of some sorts within a state is not enough to … suits unrelated to 

that activity. 

Legal Principles Foreign subsidiary: 

• only if they designed, manufactured, marketed, and distributed the product --> 

general jurisdiction 

• Their parent corporation is irrelevant 

• Unless they could show the subsidiary is not truly operated as a separate corporation  
General jurisdiction: 

 - the corporation's affiliations with the State in which suit is brought are so constant and 

pervasive "as to render it essentially at home in the forum State." 

 

Case Name: Daimler AG v. Bauman 

Court, Year Supreme Court, 2014 

Facts: 

(who sue whom for what) 
• P: Bauman, the victim of Argentina's state security and MB Argentina 

• D: Daimler, MB USA and MB Argentina,  

• P was tortured by MB Argentina, which is owned by Daimler's predecessor. He alleges 

that Daimler's national distributors, MBUSA, as a agent of Daimler has general 

jurisdiction at CA. Therefore, he sued for wrongful death and IIED. 

•  D move to dismiss the action 

• MB USA, Delaware corporation. Exclusive importer and distributor, distribute through 

out the nation. It has multiple CA-based facilities/ MB USA is the largest supplier of 

luxury vehicles to CA market. 

• Relationship: their contact, making MB USA no a general or special agent of Daimler 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• District court, dismiss: 

• Daimler's own affiliation is insufficient to support general jurisdiction. 

• Agency theory, P failed to demonstrate that MBUSA acted as Daimler's agent 

• (is not about contact, is about action?) 

• Ninth Circuit, reasonableness, agency test 

• P argues in the theory of agent, that MBUSA is the agent of Daimler 

Issue: • Is Daimler amenable to suit in California courts for claims involving only foreign 

plaintiffs and conduct occurring entirely abroad. 

• Claim brought by foreign plaintiffs against a foreign defendant based on event 

occurring entirely outside the U.S. 

Holding: No 

Reasoning: • Refuse to stretch general jurisdiction beyond limits traditionally recognized. MBUSA 

has general jurisdiction at CA, but it is bound by Daimler, therefore cannot be the agent. 

• P never allege the general jurisdiction over Daimler. "MBUSA qualifies as at home in 

CA" 

• General jurisdiction, incorporation and principal place of business. Not limited to 

these two types. 
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• To establish the GJ, in some sense "continuous and systematic" is not enough, it 

must be so "continuous and systematic" as to render it essentially at home in the 

forum State. 

• "fair play and substantial justice" --> not subject to reasonableness 

Concurring • Only agree with the judgement 

• Disagree: When deciding the general jurisdiction, the court should only look at whether 

the connection between the plaintiff and the forum state is strong, instead of whether the 

connection between the plaintiff with other places is also strong. 

• MBUSA's contact with CA is able to render general jurisdiction 

• Daimler's contact with CA must be viewed in the context of its extensive 

"nationwide and worldwide" operations. 

• Agree: reasonableness, fair play and s/ubstantial justice 

Legal Principle General jurisdiction: 

 - the corporation's affiliations with the State in which suit is brought are so constant and 

pervasive "as to render it essentially at home in the forum State." 

  

  

Case Name: Burnham v. Superior Court 

Court, Year U.S. Supreme Court, 1990 

Facts: 

(who sue whom for what) 
• Mr. and Mrs. Burn got married at West VA, lived at NJ for 10 years then decided to 

divorce. Mr. Burnham stayed at NJ, Mrs. Burnham with their children moved to CA. 

• Since Mr did not proceed the divorce (filed at NJ, yet didn't summon Mrs). Mrs. 

Burnham sued Mr. at CA 

• Mr. Burnham visited CA for business and visited their children for three days. When he 

was at CA, he received the service. He motion to dismiss the case for the lack of 

personal jurisdiction. 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

The CA court refused to dismiss the case. 

Issue: Whether due process requires a similar connection between the litigation and the 

defendant's contacts with the State in cases where the defendant is physically present in 

the State at the time process is served upon him. (p.145) 

Holding: No, there're different requirements. 

Legal Principles/Reasoning • A:  

• territorial limits of each State's authority --> private rights, state over persons and 

property --> does not violate the traditional notion of FP and SJ 

• International Shoes decided an absent defendant's connection with the forum state, not 

the Defendant who is physically present at the state 

• B: 

• Most firmly established principles of PJ: forum state has jurisdiction over non-

residents who are physically present in the State. --> when he could be found within its 

boarders and served properly served with process 

• Established from English common law and shared by American courts --> 

Legislators' intention when 14th Amendment was adopted. 

• C 

• Physical presence alone constitute due process <-- continuing traditions that defines 

the due process standard of fair play and substantial justice  

• (minimum contact was established by analogy to physical presence, now it was used to 

against the touchstone of jurisdiction) 

• D: 
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Case Name: Bristol-Myers Squibb Company v. Superior Court of California 

Court, Year U.S. Supreme Court, 2017 

Facts: 

(who sue whom for what) 
• BMS, incorporated at Delaware, HQ at NY, operation at NY and NJ  

• yet with engages in CA, with research and laboratory, sales representatives 

• not develop, market, manufacture, label, package or regulatory approval in CA; only 

1% of revenue 

• no non-residents (592 out of 678) buy, injured or treated at CA 

• P sued D for 13claims including products liability, negligent misrepresentation… 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• D move to squash service of summon on non-residents' claims 

• CA Superior Court: find general jurisdiction, for extensive engages; Appeal Court 

denied; after Daimler, CA Supreme Court vacated the order 

• Appeal: specific jurisdiction --> CA Supreme Court: confirmed 

• sliding scale approach to SJ; claims of residents and nonresidents are same; 

• Dissent: mere similarity is not enough 

Issue:   

Holding: CA court lack jurisdiction over non-residents' claim 

Legal Principles: 1. PJ is about Due Process (14th)- compatibility, defendant's relationship with the forum 

state 

2. Two types of PJ, general jurisdiction, domicile; specific jurisdiction, "minimum 

contact"- "affiliation between the forum and the controversy" 

3. Primary concern: burden on the defendant: 1)practical problem; 2)coercive  power 

of state; 3)federalism 

Reasoning: • A:  

• Sliding scale: loose and spurious form of general jurisdiction, "a defendant's 

relationship with a third party, standing alone, is an insufficient basis for jurisdiction. 

• Shaffer only quashed quasi in rem jurisdiction (applies to no present defendant) --> 

time-honored approach 

Against Brennen: • Enjoy three days' benefit during visit is inadequate to subject to PJ at CA  <-- the 

benefit is not related with his property, children. 

• (cannot even satisfy the contractual exchange under U.C.C.)  

• (e.g. what if that's only 15 minutes) 

• (what if he only visit CA for his children were sick or dying?) 

Concurring: Brennen Transient jurisdiction  

• Agree: under due process, it is permissible 

• Disagree:  
o it's not because the virtue of pedigree, "all traditional rules of jurisdiction are 

forever constitutional" --> solely rely on pedigree 
o Because the fairness of the prevailing in-state service rule (still come along 

with International Shoes) 
o Reasoning: voluntarily present in a State --> avails himself of significant 

benefits provided by the State --> subject to suit, based on reasonable 

expectation. 
o Transient 

  

Concurring: Stevens • A very easy case: historical evidence and consensus, consideration of fairness, and 

common sense 

• Unnecessary broad reach 
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• Conduct affected plaintiffs with connections to the forum state--> not sufficient 

• B: 

• Keeton v. Hustler Magazine, Inc.:  

• P sued for NH's magazine in NJ, for it has circulation of magazine and damage 

caused in the state 

• False statement of the fact harm both the subject of the falsehood and the 

readers of the statement --> in-state injury and injury to the residents of the 

forum state 

• No in-state injury and to its residents 

• Phillips Petroleum Co. v. Shutts: 

• Challenge the jurisdiction of nonresident class member --> plaintiff has no 

minimum contact the forum state. 

• BMS contracted with a CA distributor is not enough to establish personal jurisdiction 

in the State--> Distributor's connection at forum state is not enough to establish the 

contact 

• No horror: they could sue at DL or NJ/NY; or their own home state 

Dissent (1, Sotomayor) Fairness: 

1. minimum contact: 1)purposeful availment, 2)related or rise out of it; 

3)reasonableness 

2. Reasoning: 2) related, for its national wide basis; 3) strong plaintiff's interest, and 

state interest 

3. Against: about whether it's related or arise out of it;  

a. Understand Walden and Keeton, federalism 

b. Difficulty in bring a consolidated and single action; bring mass actions at all 

Comparison/Change • Domicile/purposeful availment v. Fairness 

• more strict limitation on "minimum contact" 

• Focus on the burden on the plaintiff, coercive power of state 

 

Case Name: Bristol-Myers Squibb Company v. Superior Court of California 

Court, Year U.S. Supreme Court, 2017 

Facts: 

(who sue whom for what) 
• BMS, incorporated at Delaware, HQ at NY, operation at NY and NJ  

• yet with engages in CA, with research and laboratory, sales representatives 

• not develop, market, manufacture, label, package or regulatory approval in CA; only 

1% of revenue 

• no non-residents (592 out of 678) buy, injured or treated at CA 

• P sued D for 13claims including products liability, negligent misrepresentation… 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• D move to squash service of summon on non-residents' claims 

• CA Superior Court: find general jurisdiction, for extensive engages; Appeal Court 

denied; after Daimler, CA Supreme Court vacated the order 

• Appeal: specific jurisdiction --> CA Supreme Court: confirmed 

• sliding scale approach to SJ; claims of residents and nonresidents are same; 

• Dissent: mere similarity is not enough 

Issue:   

Holding: CA court lack jurisdiction over non-residents' claim 

Legal Principles: 1. PJ is about Due Process (14th)- compatibility, defendant's relationship with the forum 

state 

2. Two types of PJ, general jurisdiction, domicile; specific jurisdiction, "minimum 

contact"- "affiliation between the forum and the controversy" 

3. Primary concern: burden on the defendant: 1)practical problem; 2)coercive  power 

of state; 3)federalism 

Reasoning: • A:  
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• Sliding scale: loose and spurious form of general jurisdiction, "a defendant's 

relationship with a third party, standing alone, is an insufficient basis for jurisdiction. 

• Conduct affected plaintiffs with connections to the forum state--> not sufficient 

• B: 

• Keeton v. Hustler Magazine, Inc.:  

• P sued for NH's magazine in NJ, for it has circulation of magazine and damage 

caused in the state 

• False statement of the fact harm both the subject of the falsehood and the 

readers of the statement --> in-state injury and injury to the residents of the 

forum state 

• No in-state injury and to its residents 

• Phillips Petroleum Co. v. Shutts: 

• Challenge the jurisdiction of nonresident class member --> plaintiff has no 

minimum contact the forum state. 

• BMS contracted with a CA distributor is not enough to establish personal jurisdiction 

in the State--> Distributor's connection at forum state is not enough to establish the 

contact 

• No horror: they could sue at DL or NJ/NY; or their own home state 

Dissent (1, Sotomayor) Fairness: 

1. minimum contact: 1)purposeful availment, 2)related or rise out of it; 

3)reasonableness 

2. Reasoning: 2) related, for its national wide basis; 3) strong plaintiff's interest, and 

state interest 

3. Against: about whether it's related or arise out of it;  

a. Understand Walden and Keeton, federalism 

b. Difficulty in bring a consolidated and single action; bring mass actions at all 

Comparison/Change • Domicile/purposeful availment v. Fairness 

• more strict limitation on "minimum contact" 

• Focus on the burden on the plaintiff, coercive power of state 

  

Case Name: Carnival Cruise lines, Inc. v. Shute 

Court, Year U.S. Supreme Court, 1991  

Facts: 

(who sue whom for what) 
• P: Shute, resident at WA, D: Cruise Lines at FA, from LA to Mexico 

• Process: P paid the tickets via an agent at WA who forwarded it to D; D directly mailed 

the tickets to P at WA 

• Accident: P slipped and was injured at D's cruise at the international water 

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• P sued for negligence @ WA federal court; D moved for summary judgement 

• D base on forum select clause; Clause: as a contract on the back of the tickets, all suits 

must be brought at Fla. 

• P argued that this clause is not under the negotiation between two parties 

Issue: Whether the federal law governs the enforceability of the forum-selection clause 

Holding: Yes 

Legal Principles: (do not address whether P had sufficient notice of the forum clause before entering the 

contact, for the P conceded that they had notice) 

Bremen:  

• approve a forum selection clause negotiated between two commercial entities 

• In dicta generally approve such clause 
Two Basic Question; 

• Is the clause enforceable? 

• Any overriding reason that this clause is not enforceable? 
Contractual Provisions affecting procedures: 
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• Choice of law: substantial law of a particular jurisdiction 

• Consent-to-jurisdiction: waive the question of personal jurisdiction 

• Forum selection: certain forum 

• Arbitration clause: must go on arbitration 

Reasoning: • There's no negotiation, general for every contact page between passengers and cruise 

lines 

• Reasonable forum clause may be permissible: 

• The passengers usually come from multiple places 

• Convenient? "ex ante the forum for dispute resolution has the salutary effect of 

dispelling confusion 

• Passengers enjoys the benefits reduced fares reflecting the saving 

• Test: It subject to judicial scrutiny for fundamental fairness 

• Fairness: business place of business in FA; many lines start at FA 

• Did not intend to discourage 

• Not by fraud or overreaching 

• They were given the notice (presumably) retained the option of rejecting. 

Concurring or Dissent • It should bear heightened scrutiny: 

• Take or leave basis between a strong and weak party, without manifesting 

knowing and voluntary consent (additional cost to P) (depends on how badly she 

hurt --> the benefit they have might outweigh the small injury they suffer) 

• Contractual provision, which seeks to limit the court, are invalid as contrary to public 

policy. 

  

Case Name: Mullane v. Central Hanover Bank & Trust Co. 

Court, Year 1950 U.S. Supreme Court 

Facts: 

(who sue whom for what) 
• P: all beneficiaries, including someone out of NY; D: Central Hanover Bank and Trust 

Company 

• NY banking law, allowing small trust estates into one fund for investment 

administration, so having advantages than the single one. --> the decrees of accounting 

is binging and conclusive for anyone who has a interest and participate the estate. 

• One year later, the bank petitioned for settlement of its account; pursuant to 100-C(12), 

the only notice given was on local newspaper, and that's the only one given. But before 

that, the company mailed everyone that the fund will become distributable at the time of 

sending notice                                                                                                                                                                                                                                                              

Procedural History: 

(Lower court's judgement 

and appeal's argument) 

• Upon the time of the settlement of accounts, P and D both appointed lawyers. 

• P appear specially --> the notice given was inadequate due to 14th Amendment 

• Surrogate (subject-matter/trust or estate) overrule; Appellate Division and Court of 

Appeal affirmed 

• Argument: adjudges beneficiaries' personal rights to surcharge the trustee; under 

Pennoyer, this notice is not made. 

Issue: the constitutional sufficiency of notice to beneficiaries on judicial settlement of accounts 

by the trustee of a common trust fund established under the New York Banking Law 

Holding: N.Y. Banking Law is inconsistent with 14th Amendment, for it deprives substantial 

property rights from known beneficiaries whose whereabouts are also known. 

  

Original Words: 

"notice of judicial settlement of accounts required by the New York Banking Law § 100-c 

(12) is incompatible with the requirements of the Fourteenth Amendment as a basis for 

adjudication depriving known persons whose whereabouts are also known of substantial 

property rights. Accordingly the judgment is reversed and the cause remanded for further 

proceedings not inconsistent with this opinion." 

https://advance.lexis.com/document/?pdmfid=1000516&crid=ae283d1b-62bc-4d15-90c3-78586bd8bef9&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-JN40-003B-S08N-00000-00&pddocid=urn%3AcontentItem%3A3S4X-JN40-003B-S08N-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A7XW4-F4J1-2NSF-C1VM-00000-00&pdteaserkey=sr0&ecomp=kyffk&earg=sr0&prid=9dd10f8d-4c76-4163-85f1-f7ff51d8c420
https://advance.lexis.com/document/?pdmfid=1000516&crid=ae283d1b-62bc-4d15-90c3-78586bd8bef9&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-JN40-003B-S08N-00000-00&pddocid=urn%3AcontentItem%3A3S4X-JN40-003B-S08N-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A7XW4-F4J1-2NSF-C1VM-00000-00&pdteaserkey=sr0&ecomp=kyffk&earg=sr0&prid=9dd10f8d-4c76-4163-85f1-f7ff51d8c420
https://advance.lexis.com/document/?pdmfid=1000516&crid=ae283d1b-62bc-4d15-90c3-78586bd8bef9&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4X-JN40-003B-S08N-00000-00&pddocid=urn%3AcontentItem%3A3S4X-JN40-003B-S08N-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A7XW4-F4J1-2NSF-C1VM-00000-00&pdteaserkey=sr0&ecomp=kyffk&earg=sr0&prid=9dd10f8d-4c76-4163-85f1-f7ff51d8c420
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Legal Principles: • (Part A:) 

• Distinction and state's understanding might be different, yet 14th Amendment is about: 

provide its procedure accords full opportunity to appear and be heard. 

• In this case, non-residents' interests must be considered (determined). (from state 

interest v. individual interest?) 

• No formula and necessary requirement of personal service. Yet, the notice had to 

reasonably convey the required information and afford a reasonable time for 

those interested to make their appearance. 

• Constructive service in this case is mere gesture; 

• CS is just supplementary. Attachment of property  is the main way to deliver 

information. Yet the P neither abandon their property, nor their agent within the 

state could deliver it. (Their agents are adversary.) 

Reasoning: • (Part B:) 

• Exception: If the served persons are missing or unknown, considering the cost and 

burden, even though the practical cost might be low, it's okay to just deliver in 

publication as long as the information is not within the knowledge of common trustee. -

-> overrule the claim for unknown beneficiaries. 

• For known beneficiaries, it is not reasonable for the bank not to inform them in regular 

mail. 

• They already known the address, and did that before, which is simple. 

• Type of this trust: a large number of small interest. Secure them --> secure the 

benefit of all. 

• --> unconstitutional for known beneficiaries. 

Others • "Service of process"  

• sometimes refers to the way that the defendant is given notice of the action, like 

Mullane;  

• sometimes the court's adjudicatory power (minimum contacts and the like);  

• When the court said "lack of jurisdiction", actually meaning it lacked one of the 

constitutional requisites for exercising adjudicatory power - proper notice  

 

Case Name: Louisville & Nashville Railroadd v. Mottley 

Court, Year U.S. Supreme Court, 1908 

Facts: 

(who sue whom for what) 
• To settle a claim, D give P a lifetime pass good for free transportation, which is banned 

by Congress, for using it to bribe public official. D refused to honor the pass. 

• P sued @ federal court, for "specific performance of their settlement" 

• P's argument:  1) this is not under the circumstances that Congress forbids; 2)5th 

Amendment for depriving property without due process 

Procedural History: • Federal Court overruled the demurrer but granted relief 

Issue: Whether the jurisdiction of the Circuit Court, which is defined and limited by statute, is not 

exceeded 

Holding: No subject matter jurisdiction 

Legal Principles: • (1331?) unless diversity of citizenship, it must arising under the Constitution and laws 

of the United States AND the original cause of action is based upon those laws or that 

Constitution  

• NOT alleges anticipated defense to his own cause of action and asserts that the 

defense invalided by some provisions of the Constitution 

• Tennessee v. Union & Planters' Bank: a suggestion of one party, that the other will or 

may set up a claim under the Constitution or laws of the United States, does not make 

the suit one arising under that Constitution or those laws" 

  

• Well-pleaded complaint 
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• Possible Test: 
o 1) Necessarily raise a federal issue; 2) actually disputed and substantial; 3) which a federal forum may 

entertain without disturbing any congressionally approved balance of federal and state judicial responsibility 
o 1)National interest?; 2) if the interest could be implicated; 3) whether Supreme Court will use its limited 

source to decide the federal issue? 

Case Name: Hertz Corp. v. Friend 

Court, Year U.S. Supreme Court, 2010 

Facts: 

(who sue whom for what) 
• P: Friend, employee of Hertz; D: Hertz Corp 

• Sued @ CA state court, for failing to conform CA's wage and hour laws 

• D sought to remove to federal court, for diversity jurisdiction 

• P: Hertz is a "citizen of CA", since it derived more revenue from CA than other state; 

the plurality of its business activities also occurred there --> principle place of business 

Procedural History: • District court found for P, 9th circuit court affirmed it 

Issue: Whether Hertz is subject to jurisdiction over CA's state court? 

Could Hertz be deemed as a citizen of CA? 

Holding: No, Hertz is not a citizen of CA. 

Legal Principles: • As simple as possible = avoid over complex jurisdictional administration 

• Principle place of business refers to place where the corporation's high level officers 

direct, control, and coordinate the corporation's activities. 

• "nerve center", its headquarter, actual center of direction, control and coordination 

Reasoning: • It's singular, not the plural 

• Administrative simplicity. Courts benefit from straightforward rule under which they 

can readily assure themselves of their power to hear a case 

• Statute's legislative history. The rule shouldn't be more complicate than the initial "half 

of gross income" test. 

• It's the price we have to pay to avoid overly complex jurisdictional administration while 

producing the benefits that accompany a more uniform legal system. 

 

Case Name: In re Ameriquest Mortgage Co. Mortgage Lending Practice Litigation 

Court, Year U.S. Dist. N.D. Ill. 2007 

Facts: 

(who sue whom for what) 
• D: mortgage and appraisal companies 

• D over appraised her house's price to increase their potential profit. P did not know she 

could cancel the mortgage at the outset. Due to rate reset, she could not refinance. 

• Claim I, under TILA (federal law), seeking rescission of the mortgage and statutory 

damages. 

• Claim II and III, under state law for fraud, for improper and misleading disclosures. 

Issue: Can and does the district court have subject matter jurisdiction over state law claims 

Holding: Yes for both questions. 

Legal Principles: Test for SJ 

• Whether the state claims can be resolved or dismissed without affecting the federal 

claims. 

• They combine to tell the same story, because he did not know her right, did not cancel, 

mortgage overstated, she can not afford. 

Reasoning: • Without determination of the over-appraise issue (relating with state law claim), the 

court can not decide on the recession. 

• As for ©, the court just want to have the case. 

• At the time the case was concluded, it could include application of state law. 
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Case Name: Szedrey-Ramos v. First Bancorp 

Court, Year District Court at P.R. 2007 

Facts: 

(who sue whom for what) 
• P: former general counsel of D; D: First Bancorp 

• P was fired after she conducted investigation concerning which officials' conduct 

violate law and bank's ethic code.  

• Claims: 1) Title VII,  federal employment law for discrimination and retaliation; 2) state 

law claims, wrongful discharge, violation of the P.R. Constitution, defamation and 

tortious interference with contracts. 

Issue: Whether the district have SJ over state law claims 

Holding: No, for they're complex and novel issues of state law, and the state law claims 

predominated the federal claims 

Reasoning: 1. State law claims are distinct and have their own elements of proof --> predominate 

over federal claims 

2. Novel and complex issues:  

• Concerns Canon 21of Puerto Rican legal ethics rule 
o which is entrusted with the regulation and supervision of the legal 

profession 
o Different rules than usual ABA rules, and this rule is silent on this issue 

  

Note: for state law claim, which is arose out of the same factual situation, due to the apparent judicial economy and 
convenience of the parties' interest in the entertainment of supplemental state claims, may be offset  by the problem they 

create. 

  

Case Name: Caterpillar, Inc. v. Lewis 

Court, Year U.S. Supreme Court, 1996 

Facts: 

(who sue whom for what) 
• P: citizen of KY, injured while operating bulldozer.  

• Joint-P: P's insurance carrier, incorporated and headquartered at MA 

• D: Caterpillar, manufacture of bulldozer, incorporated at DL, HQ at IL 

• D2: company served bulldozer, Whayne Supply, incor+HQ at KY 

Procedural History: • P sued under state law for defective manufacture, negligent maintenance, failure to 

warn, and breach of warranty 

• No complete diversity in the first place 

• P settled with D2, but Joint-P hadn't settled yet. D motion to remove this case for 

federal court due to diversity. --> there is no complete diversity at the time of removal 

(but it was the last day that D could remove the case for the one-year limitation) 

• Joint-P finally settled with D2 later --> P objected to the removal and moved to remand 

the case to state court. 

Issue: whether the absence of complete diversity at the time of removal is fatal to federal-court 

adjudication 

Holding: a district court's error in failing to remand a case improperly removed is not fatal to the 

ensuing adjudication if federal jurisdictional requirements are met at the time judgment is 

entered. 

Legal Principles: Consideration of finality, efficiency, and economy become overwhelming. 

Expeditious superintendence 

Reasoning: • P's argument: "all's well that ends well" is inappropriate; D did this just to escape one-

year limitation; adherence to Congress rule, this is not appropriate. 

• Possible factor:  

• Expeditious superintendence 

• Federal courts' judicial limitation 
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• No defect lingered through judgement 

• To do that will impose an exorbitant cost on our dual court system, a cost incompatible 

with the fair and unprotracted administration of justice 

 

Case Name: Erie Railroad v. Tompkins 

Court, Year U.S. Supreme Court. 1928 

Facts: 

(who sue whom for what) 

o P: Tompkins, lives at N.Y. visiting his mother-in-law. He walked besides the train rail 

and was smashed by a train's door, injuring his arm. 
o P sued at federal court for diversity jurisdiction (D is PA) 
o D: PA law should applies; P: general federal law 

Procedural History: • District court favor of P; Circuit court upheld it, due to Swift v. Tyson 

Issue: • Whether Swift v. Tyson should be reversed / Which law dose this case should be 

applied, general common law or state common law 

Holding: • Swift v. Tyson should be overruled, due to its defects and unconstitutionality. 

Legal Principles: 1. Though Swift interpreted the decision act as omitting state common law, but applying 

federal's general law.  

• There are research showed  that this was not its original purpose. Either written 

or unwritten law should be adopted by federal courts. 

• Criticism, e.g. Black & White v. Yellow & Brown Taxicab Co. The D 

intentionally changed its incorporation place to be subject to diversity 

jurisdiction. So the state law which prohibits this unfair competition did not 

apply.  

2. Unconstitutionality: 

• Defects, prevents uniformity. 

• Discrimination, 1) creating discrimination against citizens, and up to non-

citizen. (general law varies); 2) independent judgement 

3. Authorities:  

• Written or unwritten law not federal concern; Congress had no power in 

substantive rules; No constitution says so 

• Justice Field: it violate states' independence, invasion of states' authorities. 

• Justice Holmes: scendental body of law outside state law, and federal courts 

could render independent judgement for them 

• (did not unconstitutional §34 of the federal act) 

4. Error: lower courts are wrong about whether the PA state low should applies in that 

case --> remand for further proceeding 

Concurring or Dissent • Agree with results and overruling Swift v. Tyson 

• But do not have to go to "unconstitutionality", just the interpretation of act 

• Concerns: 

• Uncertain congress's purpose in 1789, whether federal must compelled to state 

law 

• Congress must has power to procedure;  and also to which rule of substantial law 

should govern the federal courts. 

  

Case Name: Guaranty Trust Co. v. York 

Court, Year U.S. Supreme Court, 1945 

Facts: 

(who sue whom for what) 
• P sued for misrepresentation and breach of contract under state law.  

• N.Y. 's limitation of status ran out when P brought the suit, but the federal court did not 

thought themselves bound by  such limitation. 

Procedural History: District + circuit favor plaintiff 
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Issue: Whether the federal court in equity can take cognizance of the suit, when no recovery 

could be had in a State court, because that action is barred by the status of limitation.  

Holding: No 

Legal Principles: The intent of that decision was to insure that, the outcome of the litigation in the federal 

court should be substantially the same as it would be if tried in a State court. 

Reasoning:   

  

Case Name: Byrd v. Blue Ridge Rural Elec. Co-op., Inc.  

Court, Year U.S. Supreme Court, 1958 

Facts: 

(who sue whom for what) 
• P: injured when worked for D. He was employed by an independent contractor, not by 

D;  

• D: contended P should be regarded as its employee and under S.C.'s state act 

Procedural History: • Trial court questioned credibility of D's testimony and there was a jury or judge 

question. 

• Lower court erred in interpretation 

Issue: Whether the factual issue is to be decide by the judge or the jury/ whether the federal 

policy should yield to the state rule? 

Holding: No. 

Legal Principles: Suggest a different framework for analyzing the Erie problem 

Reasoning: 1. Whether the rule in Adams v. Dvision- Paxon Co. is required to federal law 

• It is merely a form and mode of enforcing the immunity, not a rule intend to be 

bound up with the definition. 

2. If this enforcement would substantially affect the outcome, even if just of form and 

mode, federal court should conform. But the outcome should not be the only 

consideration. 

• It concerns distribution of federal trial functions and 7th Amendment 

• --> federal policy should yield to the state rule for (making sure the same 

outcome)? 

• No. 1) no federal policy; 2) Constitution 

3. The likelihood of a different result is not so strong as to require the federal practice to 

yield to the state rule. 
  

  

Case Name: Hanna v. Plumer 

Court, Year U.S. 1965 

Facts: 

(who sue whom for what) 
• D: the estate of one of the drivers involved (traffic accident?) 

• Diversity case filed at federal court under MA law 

• Questions about which service of process should be made, by MA state law (required 

personal service of process on estate's executor) or by federal (left with a competent 

adult at the residence of any defendant) 

• P left it to D's wife not executor --> insufficient service 

Procedural History: District court and 1st Circuit: comply with State law 

Issue: whether, in a civil action where the jurisdiction of the United States district court is based 

upon diversity of citizenship between the parties, service of process shall be made in the 

manner prescribed by state law or that set forth in Rule 4(d)(1) of the Federal Rules of 

Civil Procedure. 

Holding: Federal law, as long as it does not exceeded the congressional mandate embodied in 

the Rules Enabling Act nor transgressed constitutional bounds. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=I0a4635aa9bf011d991d0cc6b54f12d4d&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=I0a4635aa9bf011d991d0cc6b54f12d4d&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Legal Principles:   

Reasoning: • Erie: state substantive and federal procedural law, but the line diverged markedly from 

line construing the Enabling Act 

• D: should follow precedents that state law as check 

• (Real show comes) 

• Erie did not obligates the court to follow state procedure 

• Erie's purpose: discouragement of forum-shopping, avoidance of inequitable 

administration of the laws 

• Defects of "outcome-determinative" test --> every variation will be determinative 

--> did not alter the mode of enforcement of state-created rights 

• Erie is not the test for federal procedure, not that board. It should come to scope 

of enabling act and the constitutionality of specific 

• (implied uniformity)adopted the test above 

Concurring or Dissent • Agree with results, but the approach 

• Erie is about federalism, not the forum-shopping and inequitable --> state law 

governing primary private activity prevails, no matter the "substantive" or 

"procedure" rule --> primary conduct and affairs of its citizens  

• Idealism: judges should all follow the same rule, the fear for forum-shopping is 

overstated 

  

Case Name: Troupe v. C & S Wholesale Grocers, Inc. 

Court, Year Middle District of Georgia, 2009 

Facts: 

(who sue whom for what) 
• P slipped and fell at D's store, suing for medical expenses and all damages allowed 

under Georgia law including recovery for special and general damages, pain and 

suffering, physical and mental" and punitive damages 

Procedural History: • The case was filed at state court, then D removed it to federal court and succeed 

Issue: Whether the damage that P sought over 75,000 (concerning about remanding case) 

Holding: Yes, deny the motion 

Legal Principles: • If it's apparent, then just remove; long-term medical expenses, mental and physical 

pain and suffering, loss of enjoyment of life, loss of wages  and earning capacity 

and permanent disability and disfigurement or other serious injuries  

• if not apparent, require the party who brings this motion to provide more relevant 

evidence  

Reasoning: • It's not apparent 

• Long-term medical expenses (pain continuing more than a year), loss of wages and 

earning capacity (house cleaning service, reducing the number of houses that she could 

clean due to her injury) 

 

Case Name: Winter v. Natural Resources Defense Council, Inc. 

Court, Year U.S. 2008 

Facts: 

(who sue whom for what) 
• P: Natural Resources Defense Council; D: U.S. Navy 

• To have integrated training, the Navy used modern sonar to detect and track enemy 

submarines (and has been used it for 40 years).  

• P applied for a  preliminary injunction claimed that this cause more serious injuries than 

Navy acknowledged (some are not detected, some are more serious) 

• D' arguments:  

• That's the only reliable technology for that purpose (detecting and tracking) 

• Areas of SOCAL are ideal location for conducting such exercise. 
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• they have done for 40 years (and it's the most effective way),  but there is no single 

documented sonar-related injury to any marine mammal. 

Procedural History: • Declaratory and injunctive relief for Navy violated NEPA @ CA district court 

• District court: balancing test, favor of P 

• a probability of success + a possibility of irreparable harm 

• (success on merits + near certainty of harm + this harm > harm to Navy) 

• 9th Circuit: confirm "possibility" + balancing hardship + public interest 

Issue: If the court should grant a preliminary injunction to Navy 

Holding: No, P lost for balance of equities (and probably public interest) 

Legal Principles: • Seeking an injunction: 1) likely to succeed on merits; 2) likely (not possible) to suffer 

irreparable harm, 3) balance of equities (consider injury and effect on both sides), 4) 

public interest 

• Preliminary inunction is an extraordinary remedy 

• Essential military judgement leaves for the military authorities 

Reasoning: • Not address 1) for likelihood of success on the merits 

• Test of 2) should be likelihood instead of possibility --> extraordinary remedy upon a 

clear showing that P is entitled to it --> not address "near certainty" 

• Lost on balancing in equities and public policy, since military authorities said that is 

utmost important to the Navy and the Nation 

  

Case Name: Haddle v. Garrison 

Court, Year S.D. Ga./11th Circuit/U.S. Supreme Court, 1996, 97, 98 

Facts: 

(who sue whom for what) 
• P: employee of Healthmaster;  

• D: Garrison, owner of company (50+% stock); officer, Kelly, Molloy (president); and the 

parent company 

• D was indicted for 133 counts of fraud by grand jury. P cooperated with FBI, and testified 

before grand jury. He then became one of witnesses against D.  

• Molloy then terminated P form his employment.  

• P was at will employed and could be terminated by any reason or no reason at all. It 

seemed like his term would be expired in two months.  

Claims: • No wrongful charge at GA.  

• P sued for violation of U.S.C. §1985(2),  for retaliation to intimidate P from cooperating 

with FBI, "by force, intimidation or threat" to deter a party or witness from testifying at 

federal court. --> causing injury to P's personal and property.  

• If two or more persons in any State or Territory conspire to deter, by force, intimidation, 

or threat, any party or witness in any court of the United States from attending such 

court, or from testifying to any matter pending therein, freely, fully, and truthfully, or to 

injure such party or witness in his person or property on account of his having so 

attended or testified … the party so injured or deprived may have an action for the 

recovery of damages. 

• One for deter, one for retaliate + injury in his person and property 

Procedural History: • District Court:  

• Morast v. Lance (11th Circuit), to claim under 1985(2), P has to suffered actual 

injury;  

• P was at will employee --> he has no constitutional protected interest in continued 

employment --> no "actual injury" 

• P did not have legal claim for relief under 1985 --> not satisfy Rule 8 --> dismiss 

• 11th Circuit: affirm 

• U.S. Supreme Court: 11th's interpretation is different from other circuits.  



 78 

Issue: Whether petitioner was “injured in his property or person” when respondents induced his 

employer to terminate petitioner's at-will employment as part of a conspiracy prohibited by 

U.S.C. § 1985(2)? 

 Claim damage due to conspiracy for terminating his at-will employment 

Holding: Yes, petitioner does not have to suffer an injury to a “constitutionally protected property 

interest” to state a claim for damages 

Legal Principles: • Employment at will is not “property” for purposes of the Due Process Clause, does not 

mean that loss of at-will employment may not “injur[e] [petitioner] in his person or 

property” for purposes under § 1985(2) 

• third-party interference with at-will employment relationships --> result in compensable 

injury under tort law. 

Reasoning: • It makes no difference whether the employment was for a fixed term not yet expired or is 

terminable at the will of the employer.” 

• the unjustified interference of third persons is actionable although the employment is at 

will 

• The employee has manifest interest in the freedom of the employer to exercise his 

judgment without illegal interference or compulsion  

  

Another function of pleading: sorting strong from weak cases 

• Coney v. Gibson: 1957 
o the accepted rule that a complaint should not be dismissed from failure to state a claim unless it appeared 

beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to 

relief.  --> notice pleading 

• Bell Atlantic Corp. v. Twombly: 2007(parallel conduct in antitrust action)  
o Stating such a claim requires a complaint with enough factual matter (taken as true) to suggest that an 

agreement was made. 
o We do not require heightened fact pleading of specifics, but only enough facts to state a claim to relief that is 

plausible on its face (P did not the line from conceivable to plausible) 
o Interpret Coney v. Gibson in an other way.  

  

  

Case Name: Ashcroft v. Iqbal 

Court, Year U.S. 2009 

Facts: 

(who sue whom for 

what) 

• P/Respondent: Iqbal 

• D/Petitioner: Ashcroft, AG for U.S., and Mueller, head of FBI.  

• P sued for many officials involved for they adopted an unconstitutional policy that subject 

respondent to harsh conditions of confinement on account of his race, religion, or national 

origins. @ N.Y. district courts.  

Procedural History: • Only Ashcroft and Mueller appealed for the insufficient complaint to state a claim that 

their involvement, and their qualified immunity 

• District Court: under rule of "no set of facts", they, assuming all complaints are true, stated 

sufficient allegations 

• Circuit Court: interpreting Twombly "plausibility standard" (amplification is needed to 

render the claim plausible". 1)this case did not present one of contexts; 2) adequate to state 

a claim to shoe D's involvement. 

Issue:   

Holding: No. 

Legal Principles: • A claim has facial plausibility when the plaintiff pleads factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged --> more than a sheer possibility 

• Interpret Twombly:  
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• Threadbare recitals of the elements of a cause of action does not suffice. It has to be 

more than conclusion. 

• a complaint that states a plausible claim for relief survives a motion to dismiss <-- 

by courts' judicial experience and common sense. 

• Two Steps:  

• Complaints that are no more than conclusions, are not entitled to the assumption of 

truth. 

• If there are well-pleaded factual allegations, then decide whether they plausibly give 

rise to an entitlement to relief 

Reasoning: • Applying Test 

• Not entitle the assumption of truth: mere conclusion, rather than their extravagantly 

fanciful nature 

• Plausibility: 1) has causation link; 2) "obvious alternative explanation" test 
o Not the arrest nor his initial detention, but the policy of holding post-911 

detainees once they categorized as of high interest.  
o P must show D purposefully adopted this policy of classifying them as of 

high interest due to race, religions and national origins. 
o He only accused adopting a policy approving “restrictive conditions of 

confinement” for post–September–11 detainees until they were “ ‘cleared’ by 

the FBI.” 

• (the Court did not address issues for other defendants who did not appeal.) 

• Rebuttal P's arguments: 

• Twombly did not just apply to antitrust issue. It interpret Rule 8, therefore applies to 

all civil actions 

• Policy consideration: Sufficiency of the pleading is not controlled on discovery 

stage + qualified immunity 
o Reasons why high officer has immunity, not distribution 
o If let them respond to discovery, it will xxxx + and simply defer their duties 

at discovery cannot guarantee anything. 
o 1) "generally" does not equal to "conclusion", it must have other factual 

context; 2) Rule 9 only applies to mistake or frauds, not rule 8 

Souter Dissent • Twombly still require the court to consider the allegation to be true in this stage (unless it's 

fantastic to defy reality); and if the allegations are true, they are sufficient to state the claim 

• The allegations that majority selected were not sufficient if stand alone. But they are not 

alone. There many links between the Petitioners and the claims. 

• P did not allege the practice but the discriminative policy that D help to make. 

Breyer Dissent • It is okay for preventing unwarranted litigation with "proper execution of the work of the 

Government" 

• Disagree with interpretation regarding immunity: 

• Trial courts will structure discovery in ways that diminish  the risk of imposing 

unwarranted burdens upon public officials." 

• --> not provide convincing ground finding these tools inadequate. 

Case Name: Stradford v. Zurich Insurance Co. 

Court, Year S.D.N.Y. 2002 

Facts: 

(who sue whom for what) 
• P: doctors who once failed to pay the insurance. After he re-payed it, he reported damages 

due to flooding in his office. But D (insurance company) found out that the damages 

happened during the time when his insurance lapsed. So they refused to pay.  

• P sued D for breach of contract; D counter claimed P of frauds; P moved to dismiss the 

counterclaim for it did not provide sufficient evidence of "particularity" under Rule 9 (b) 

Issue: Whether D's counterclaim is pleaded with sufficient particularity under rule 9(b)? 

Holding: No 
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Legal Principles: It requires "time, place, and nature of the alleged misrepresentation" be disclosed to the party 

accused of frauds --> for "fair notice of the claim and the factual ground upon which it is 

based. 

Reasoning: • D claimed P lied, but did not identify the lie. 

• Whether the flooding did not happen, or it happened during the time that insurance lapsed. 

Results • D is allowed to "leave to amend" their claim 

• Favor of D for summary judgement 

  

Case Name: Walker v. Norwest Corp. 

Court, Year 8th Cir 1996 

Facts: 

(who sue whom for what) 
• P sought federal jurisdiction under diversity of jurisdiction. Yet he only stated that 

"some of the Defendants are citizens of different states." 

• D asked them to dismiss the case at federal court or move to sanction. P's lawyer 

refused to do so. The court sanctioned them. 

Issue: Whether there is abuse of discretion in sanctioning P? 

Holding: No 

Reasoning: 1. It is P's burden to prove the diversity of jurisdiction, and it should be a "complete 

diversity". Yet they alleged that is too complicated and not necessary. 

2. P alleged district did no consider P's economic circumstances --> no evidence 

3. Denying amending; P's lawyer still did not identify which D are out of state, and did 

not move to dismiss them as D.   

  

Case Name: Christian v. Mattel, Inc. 

Court, Year 9th Circuit, 2003 

Facts: 

(who sue whom for what) 
• P: Christian, individual, who designed a doll named "Claudene". She or her lawyer 

alleged that Mattel's Barbie doll infringed upon her doll's designed.  

• D: moved for summary judgement and sanction. For the labels says that Barbie's doll 

were designed at least 6 years before P's doll. 

Procedural History: • District court granted it --> "a reasonable investigation would have revealed that there 

was no factual foundation for P's copyright claim." 

• P's appeal: District court gives laundry list of P's lawyer's behavior, but most of them 

are irrelevant to Rule 11.  

Issue: Whether  

Holding:   

Legal Principles: Sanction should only be grounded on Rule 9, which only deals with "papers" signed in 

violation of the rule. 

Reasoning: • 9th Circuit did not know for certain whether the district court granted Mattel's Rule 

11 motion as a result of an impermissible intertwining of its conclusion about the 

complaint's frivolity and Hicks' extrinsic misconduct 

•  To impose sanctions under its inherent authority, the district court must make an 

explicit finding which it did not do here that counsel's conduct constituted or was 

tantamount to bad faith. 

 

Case Name: Zielinski v. Philadelphia Piers, Inc 

Court, Year E.D. Pa. 1956 
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Facts: 

(who sue whom for what) 
• P was injured by Sandy Johnson, former employee of Philadelphia Piers, Inc., current 

employee of Carload Contractors. 

• P sued Philadelphia Piers for he thought Johnson was the employee of defendant 

• D found out the problems at least at April, but he did not tell P. 

• (D and real D, Carload Contractors, were insured by the same insurance company) 

• D generally denied ¶5 of the complaints, which alleging the accident, collision, 

happened and was managed by Johnson, as the employee of defendants, but they did 

not say which party they denied.  

• Actually according to the later discovery, D admitted the existence of the accident and 

it was Johnson who committed it. 

Issue: Whether D effectively denies the allegation? 

Holding: No 

Legal Principles: 1. Rule 8(b), denials shall fairly meet the substance of the averments denied. He shall 

specify so much of it as it true and material and shall deny only the remainder 

2. Equitable Estoppel: prevent a party from taking advantage of the statute of limitation 

where the plaintiff has been misled by conduct of such party. 

  

Case Name: Beeck v. Aquaslide 'N‘ Dive Corp 

Court, Year 8th Circuit, 1977 

Facts: 

(who sue whom for what) 
• P was severely injured while using a water slide, which initially both P and D thought 

that water slide was manufactured by D, Aquaslide. 

• P was injured at Kimberly Village (Iowa) --> Kimberly ordered product from George 

Boldt, local distributor --> Boldt forwarded to Setry Pool in Illinois --> Purity in 

Indianan 

• Three different insurance company confirmed the slide was manufactured by D -->  D 

admitted that --> six month after statute of limitations, D found out that it wasn't 

Procedural History: • District Court: S.D. Iowa granted motion to amend and a separate trail to decide who 

really manufacture the slide 

• P therefore ran off the statute of limitation 

Issue: 1. Whether the district court abuse its discretion to grant an amendment? 

2. Whether an abuse to order a separate trial? 

Holding: No, No 

Legal Principles: • Allow to amend: 

• P should be afforded  an opportunity to test his claim on merits for the facts that 

they relied upon. 

• D cannot act in bad faith, undue delay or repeated failure to cure deficiencies 

• Prejudice must be showed by the party opposing amendments 

• Separate Trial: 

• Save considerable time and unnecessary expense and preparation 

• Protect D from substantial prejudice 

Reasoning: • Leave to amend: 

• No bad faith: the result was conducted by three independent insurance company 

+ D did not influence the investigation 

• The "blame" should be spread equally among P and D 

• The allowance of amendment would not sound the "death knell" of the litigation 

• Separate Trial: 

• If the slide was not manufactured by D, it is a substantial issue of material fact 

that could exonerate D from liability. 

• Judicial economy, beneficial to all the parties, was obviously served by the trial 

court's grant of a separate trial. 
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Case Name: Moore v. Baker 

Court, Year 11th Circuit, 1993 

Facts: 

(who sue whom for what) 
• P: Moore, D: Moore's doctor, Baker 

• D advised P to take a surgery; P signed a consent form; the surgery did not go well. 

• P sued for informed consent by failing to inform an alternative therapy --> move to 

amend the complaint into negligence 

Procedural History: • District court denying its motion on the ground that the new claim was barred by statute 

of limitation --> but it could apply Rule 15(c ) to relate back 

• P's appeal: abuse its discretion 

Issue: Whether the original complaint gave notice to the defendant of the claim now being 

asserted? (If so, the case could be  

Holding: No 

Reasoning: 1. D was not informed by the original allegation that the amended might be asserted --> 

(c ) (ii) 

2. The original focus on what happened before the surgery; the amended one is during 

and after the surgery --> need to prove different facts that happened at different time 

containing separate conducts 

  

Case Name: Bonerb v. Richard J. Caron Foundation 

Court, Year W.D.N.Y. 1994 

Facts: 

(who sue whom for what) 
• P was a rehabilitation patient at D's facility. He was required to play in an outdoor 

basketball as part of his retreatment. 

• P sued for negligence (maintained by D), amended: counseling malpractice 

• Original: while participating in a mandatory exercise program, claims like failure to 

warn, inspect and so on 

• Amended: as a part of his treatment, the care rendered was negligently performed 

Issue: Could P amend his claim as a relate back amendment? 

Holding: Yes 

Reasoning: • Derive from the same nucleus of operative facts 

• Though have different duty and conduct (elements to prove negligence?) 

• Advise D of the same transaction or occurrence giving rise to the different theory 

• "mandatory program" gives sufficient notice and alerted the possibility 

• Impose prejudiced by the amendment 

• Discovery has not started -- > simplifying any further supervision of discovery 

Legal Principle 1. Could change the legal complaint or statement; but not the nucleus facts 

2. Influence on discovery  

 

Case Name: Moore v. Baker 

Court, Year 11th Circuit, 1993 

Facts: 

(who sue whom for what) 
• P: Moore, D: Moore's doctor, Baker 

• D advised P to take a surgery; P signed a consent form; the surgery did not go well. 

• P sued for informed consent by failing to inform an alternative therapy --> move to 

amend the complaint into negligence 

• P filed this case on the last day  of the SoL expired --> D moved for summary 

judgement, not violating the requirement --> P amend to changed into negligence in 

conducting the surgery and post of care 
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Procedural History: • District court denying its motion on the ground that the new claim was barred by statute 

of limitation --> but it could apply Rule 15(c ) to relate back 

• P's appeal: abuse its discretion  

Issue: Whether the original complaint gave notice to the defendant of the claim now being 

asserted? (If so, the case could be  

Holding: No 

Reasoning: 1. D was not informed by the original allegation that the amended might be asserted --> 

(c ) (ii) 

2. The original focus on what happened before the surgery; the amended one is during 

and after the surgery --> need to prove different facts that happened at different time 

containing separate conducts 

  

Case Name: Bonerb v. Richard J. Caron Foundation 

Court, Year W.D.N.Y. 1994 

Facts: 

(who sue whom for what) 
• P was a rehabilitation patient at D's facility. He was required to play in an outdoor 

basketball as part of his retreatment. 

• P sued for negligence (maintained by D), amended: counseling malpractice 

• Original: while participating in a mandatory exercise program, claims like failure to 

warn, inspect and so on 

• Amended: as a part of his treatment, the care rendered was negligently performed 

Issue: Could P amend his claim as a relate back amendment? 

Holding: Yes 

Reasoning: • Derive from the same nucleus of operative facts 

• Though have different duty and conduct (elements to prove negligence?) 

• Advise D of the same transaction or occurrence giving rise to the different theory 

• "mandatory program" gives sufficient notice and alerted the possibility 

• Impose prejudiced by the amendment 

• Discovery has not started -- > simplifying any further supervision of discovery 

Legal Principle 1. Could change the legal complaint or statement; but not the nucleus facts 

2. Influence on discovery  

 

Case Name: Rengifo v. Erevos Enterprises, Inc. 

Court, Year S.D.N.Y. 2007 

Facts: 

(who sue whom for what) 
• Rengifo was D's employee, sued for unpaid over time wages under FLSA 

• Motion to get protective order for non-disclosure of his immigration status, SSN, 

authorization to work --> rule requires him to show good cause 

• P's argument: irreverence, intimidating effect, collateral issue 

• D's argument: relevant to whether he is entitled to recovery (essential issue); 

credibility.  

Issue: Whether to grant the motion of protective order? 

Holding: Yes 

Reasoning: • Immigration status and authorization --> irrelevant,  intimidating effect, collateral 

• SSN, tax identification number --> relevant, but "no reason to assume that D's records 

are less reliable than any records maintained by P." 

• Cannot create undue burden: 

• Just back door for immigration status 
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• Chilling effect outweigh credibility of a party 

• While D want to limit info just for this case, still does not abate the chilling 

effect of disclosure.  

  

Case Name: Hickman v. Taylor 

Court, Year U.S. 1947 

Facts: 

(who sue whom for what) 
• P was estate of deceased crew member. D was the tug owners and the railroad (the tug 

sank when it tried to tow a car floating of the Baltimore & Ohio Railroad across the 

Delaware River. 

• Fortenbaugh was hired by tug to defend them. F privately interviewed survivors and 

other relevant persons. 

• P asked to disclose the content of memo, statements and mental impression. 

• D refused to do so, claiming that info were privileged.  

Legal Principles: (Federal Rule) discovery should be limited by 1) bad faith, 2)annoy, embarrass or oppress, 

3) irrelevant or encroaches upon the recognized domains of privileges 
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