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I. INTRODUCTION  
A. Basics  

i. Administrative Agencies are governmental units that are created by statute to regulate an 
industry or to address a particular problem. They typically affect the rights and duties of 
individuals. There are thousands of them on the federal, state and local level. 

ii. Admin agencies are created by statute and received delegated authority from the legislature to 
accomplish a specified mission  

iii. Routinely perform legislative (rulemaking) executive (investigation/enforcement), and judicial 
(adjudication) functions  

B. Advantages of Agencies  
i. Expertise/specialization 
ii. Efficiency [no bicameralism, so can do things faster & easier than other branches] 
iii. accountability to the executive; or to Congress with their “power of the purse.” 
iv. Agencies can revise/amend the rules more easily [flexibility]  

C. Disadvantages of Agencies  
i. Unelected - lack of political accountability 
ii. Inefficiency because red tape/bureaucracy (obtaining license, permit… interferences with the 

"free market") 
iii. Fairness concerns [lots of power w/o due process requirements, so potential conflicts of 

interest] 
iv. Tunnel vision; maybe overregulation [like EPA protecting environment at all costs] /? 
v. Opposite of above = agency capture [agency doing nothing b/c influenced by big interest 

groups] ?? 
D. What is Admin Law? 

i. Fundamental challenge is to develop and enforce procedural rules that capitalize on the 
perceived efficiency and expertise of agencies while holding them democratically accountable 
and protecting the rights of private entities 

ii. Basically is the study of the procedures: 
a. (1) Constitutional and Statutory Limits on Admin Authority  

§ Constitutional: procedural due process 
§ Statutory bases for authority (contrary to law) 

b. (2) Political Controls 
§ Executive: president or chief executive  
§ Legislative: can amend laws to require or not require an agency to do something  

o Agency decisions are typically subject to judicial review. Congress can pass laws 
avoiding that for certain decisions 

c. (3) Procedural Safeguards 
§ Constitutional  
§ Statutory  

o Enabling act: sometimes contains specific procedures/rules for rule-making, 
adjudication, etc  

§ If it does, agencies has to follow the statute without exception. If they 
don’t, their decisions are contrary to law.  

§ APA: Administrative Procedure Act  
o Federal APA: basically default procedures agencies have to follow if there’s no 

statute  
§ Federal APA for federal agencies. State APA for agencies in that state  



o Enacted around the time of the new deal  
o Kind of like rules of civ pro for admin agencies. Tells agencies how to go about 

various kinds of decisions  
d. (4) Judicial Review  

§ Enabling act and APA typically provide for judicial review of agency actions in federal or 
state court  

§ Courts tend to be deferential to agency’s rather than reviewing de novo  
 

II. PROCEDURAL DUE PROCESS 
A. ANALYSIS  

i. Does Due Process apply? 
a. Liberty interest? --> Fundamental constitutional rights 
b. Property interest? --> Legitimate claims of entitlement under "positive law" 

ii. What process is due? 
a. Matthews balancing test 

B. Goldberg v. Kelly (high water mark for PDP): Welfare recipient only provided POST-termination 
hearing if right to welfare eliminated; argued that PRE-hearing was required under PDP 
i. Court found that due process requires a pre-termination hearing. welfare benefits are actual 

entitlements that are a property interest. The loss of welfare benefits represented a grievous 
loss on the part of eligible recipients. The recipients depended on the benefits for their survival. 
Moreover, those benefits were guaranteed by federal statute. To determine the process due, 
the Court employed a balancing test weighing the deprived property interest of the recipients 
to the countervailing interest of the government (their budgetary concerns). The Court found 
the recipients’ interests outweighed the government’s. 

ii. RULE: The extent of procedural due process is influenced by the extent to which he may be 
condemned to suffer grievous loss and the interest in avoiding it, compared to the govt. 
interest in adjudicating it. 

iii. Why does due process apply to welfare benefits?  
a. Termination of aid may deprive an eligible recipient of a means to live. Comes from statute 

granting welfare benefits. Statutory entitlement/property interest. new form of property 
interest based on the fact this is a statutory entitlement. 

b. 14A does not provide right to welfare, but provides a due process of law and says that you 
cannot have your property or life undermined or deprived without due process of law. 
Welfare statute creates an entitlement to welfare benefits for those who are entitled to 
receive them.  

iv. What process is due?  
a. pre-termination hearing is required because interest of recipient’s outweighs state’s fiscal 

and admin interests (balancing test)  
v. What are the necessary ingredients of this pre-termination hearing? 

a. Right for recipient to appear in person, present evidence and tell their side of story. 
§ 1) timely and adequate notice of the reasons for the proposed termination  
§ 2) confrontation and cross-examine adverse witnesses 
§ 3) oral presentation of argument and evidence  
§ 4) right to be represented by counsel  
§ 5) stated reasons for decision based on the record by an impartial decision maker  

b. Values of pre-termination hearing: 
§ Fairness to the individual 
§ Promoting gov legitimacy 
§ Promoting better decisions 



c. Nevertheless, there need not be: 
§ A jury 
§ Full record of the hearing 
§ More than 7 days (this is sufficient notice) 

vi. Property depends upon an entitlement created and defined by an independent source of law 
such as a state or federal statute or a contract.  

vii. Goldberg was the Court’s most expansive conception of procedural due process rights. After 
this decision, the Court began to curtail these rights. 

C. Board of Regents v. Roth: A professor’s employment at the University of Wisconsin was not 
renewed. The professor claimed he was removed because of the exercise of its free speech 
(opposition to the Vietnam War). The university gave no reason for not renewing the contract. The 
Court held that procedural due process rights of the plaintiff had not been violated. The university 
did not have to give Roth any reason for firing him. In particular, the Court held that Roth had no 
cognizable liberty or property interest, thus procedural due process was inapplicable.  
i. Before undergoing the cost-benefit analysis in Goldberg, the court must look at “the nature of 

the interest at stake.” 
ii. There was no property interest because the employment was only valid for one year and they 

did not have to give a reason for not re-hiring. There was no “legitimate claim of entitlement.” 
a. Specifically, federal law provided the interest in Goldberg whereas here tort and contract 

common law gave no such interest to Roth. 
b. This conception of property interests follows the positivist approach, whereby the interest 

is created by an independent source of law 
iii. There was no liberty interest because no evidence Roth was fired for his expression. (Upon 

remand, the district court would find that there was evidence to support a 1st Amendment 
violation). Moreover, Roth remained free to contract with another employer for no stigma had 
been attached to him.  
a. Wisconsin v. Constantineau: Plaintiff was labeled a “public drunkard” and not admitted to 

any bars. Not only did the plaintiff suffer a stigma, his future opportunities (to enter bars) 
were foreclosed. The violation of his liberty interests called for procedural due process. 

b. The “stigma plus test” maintains that for a liberty interest to be found, the court will look 
for both elements defined in Roth (stigma + foreclosure of future opportunities). 
§ when there's stigma +, PDP comes into play when the person needs a hearing to clear 

name and fix status [involves serious damage in standing & associations in community] 
o There may be a case in which a state refuses to re-employ a person under such 

circumstances that interests in liberty would be implicated, but this is not one. In 
declining to re-hire him, the state did not damage his standing and associations 
with the community.  

o Did not impose on him a stigma or other disability that foreclosed his freedom to 
take advantage of other employment 

D. Cleveland Board of Education v. Loudermill: School employees were discharged because of failing 
an eye exam and lying on an employment application respectively. They sued for they felt they 
were entitled to a pre-termination hearing. Under state law they could only be terminated “for just 
cause.” The state statute stated that they were only entitled to a post-termination hearing. The 
Court held that while the state may convey a property interest to people, it must meet 
constitutional safeguards when it seeks to deprive someone of that conferred property interest.  
i. The court held that the respondents had a property right in continued employment 
ii. Keep in mind that there may be some claims on entitlement which the court may find too 

inconsequential to protect with procedural safeguards. In these instances, deprivation of 
property would be de minimis. The court uses its discretion to see if this applies here. 



a. De Minimis Deprivation – Due Process does not apply if the deprivation is insubstantial (i.e. 
Your license plate having innuendo). 

iii. The court’s analysis up to this point is: 
a. Is there a Liberty or Property Interest affected? 
b. If so, what process due? 

E. Matthews v. Eldridge: This is the leading case in determining what process is due when a liberty 
or property interest is at stake. Eldridge was awarded disability benefits. The agency tentatively 
determined he was no longer eligible for said benefits. The agency gave him notice of this decision 
and gave him an opportunity to supplement the record. Eldridge submitted a written response. The 
final determination was that he was no longer eligible for benefits. SSA approved the 
determination. Eldridge had his benefits terminated. He forwent post-termination agency review 
and brought a complaint based on Goldberg. The Court, however, decides that Eldridge is not 
entitled to a pre-termination hearing for there to be due process. 
i. The Court finds a clear property interest created by the federal statute creating the disability 

entitlement.  
ii. To determine the process due, the Court applies the following balancing test [MATTHEWS 

BALANCING: 
a. The private interest that will be affected by the official action [strength of the private 

interest] 
§ Are alternatives available? 

b. The risk of an erroneous deprivation of such interest through the procedures used, and 
probable value, if any, of additional or substitute procedural safeguards [adequacy of 
existing procedures], and 

c. Gov's interest, including the function involved and the fiscal and administrative burdens 
that the additional or substitute procedural requirement would entail 

iii. Applications of factors in Matthews v. Eldridge: 
a. Private interest was strong, but not as strong as in Goldberg. In Goldberg, talking about 

need based welfare benefits. Here, disability might prevent you from working, but might 
have other avenues. 

b. Procedures are adequate. After termination, if found to qualify, get all benefits and back 
pay. Evidence in cases turns on medical evidence that’s submitted from doctors. Relatively 
objective and people who are credible and can communicate effectively in writing.  

c. Governments interest in avoiding burden and avoiding excessive costs. Concern is if a pre-
termination hearing is offered, then everyone can seek one and benefits continue to be 
paid through that.  
§ “at some point the benefit of an additional safeguard to the individuals affected by the 

administration action and to society in terms of increased assurance that the action is 
just, but be outweighed by the cost.”  

iv. Eviction Hypo:  
a. Governments interest in avoiding burden and avoiding excessive costs.  
b. Concern is if a pre-termination hearing is offered, then everyone can seek one and benefits 

continue to be paid through that.  
c. “at some point the benefit of an additional safeguard to the individuals affected by the 

administration action and to society in terms of increased assurance that the action is just, 
but be outweighed by the cost.”  

F. Ingraham v. Wright: Two students in a Florida middle school are subject to paddling by their 
professors. The Court finds that there is a liberty interest at stake here, thus it undertakes 
the Matthews test to find what due process is required here. The Court held that the common law 
protections in tort, provided adequate redress to any ills suffered by the paddling. Thus, the 



availability of this common law redress is sufficient due process, thus they are not entitled to any 
additional procedural safeguards. 
i. RULE: Even if a Due Process claim exists, if traditional common law claims can remedy the 

harm, there is little likelihood for advantage from additional procedures. 
a. If you do a Matthews assessment of this, it makes more sense. Kid’s private interest was to 

not be harmed, public interest is a better school, professors are doing right after they are 
doing the wrong thing. The students can sue for tort so additional safeguards are not 
enough.  

b. Going to state court may be another safeguard that it sufficient enough.  
ii. This does not take into consideration that by then the damage has already been done. The 

claimant must wait to be harmed in order to seek damages, rather than avoid the harm through 
procedural safeguards 

iii. The Court found the government has a strong interest in keeping order in the classroom. 
Providing additional safeguards prior to the administration of discipline would be time 
consuming and costly. 

iv. Although corporal punishment invokes liberty interest, tort remedies are adequate to afford 
PDP.  

v. Lopez v. Goss: The Court required “some kind of notice, or some kind of hearing” prior to 
suspending the student, in this case, in the form of an informal conference. In this case, the 
private interest involved a suspension, which may affect a student’s record, is higher than a 
paddling. Moreover, there is no common law privilege to suspend children, and the existing 
common law remedy in tort, if any, is uncertain. While some hearing was required, however, a 
full adversarial hearing was not. 

 
III. ADJUDICATION V. RULEMAKING  

A. ANALYSIS  
i. Rulemaking or adjudication? [added with Londoner and Bi-Metallic] 

a. If rulemaking (generally applicable), due process does not apply because it is impracticable 
that everyone should have a direct voice in its adoption.  

b. If adjudication (individualized determination), then:  
ii. Liberty or property interest? 

a. If not, due process does not apply, 
b. If so, then... 

iii. Process due?  (Matthews v. Eldridge Balancing)  
a. Private interest? 
b. Adequacy of existing procedure? 
c. Public interest?  

B. Adjudication  
i. Defined: affects a class of persons or entities 

a. Example: a welfare agency’s decision to terminate A’s benefits because A’s income is too 
high 

b. Procedural due process applies to adjudications in which a person is deprived of liberty or 
property   

ii. Basics  
a. Usually based on the past, but can be forward-looking 
b. Specific application of law to facts 

iii. Londoner v. Denver: involved the paving of streets where the total costs of the job was 
apportioned among the property owners in the district. The court held that this constituted 



adjudication rather than rulemaking because it involved individualized consideration, and 
therefore, due process required notice and a hearing. 
a. Chance to respond in writing is NOT enough – even for taxes where a proceeding could be 

conducted by paper. 
C. Rulemaking  

i. Defined: 
a. Example: the establishment by the welfare agency of a standard for determining how to 

compute the income of welfare recipients 
ii. Basics  

a. Forward-looking  
b. Implement, interpret, or prescribe law or policy  
c. Binding like statutory law as long as consistent 
d. No procedural due process 
e. Both APA and Constitutional requirements 

iii. Bi-Metallic Investment Co.: Case concerns an order increasing the valuation of all taxable 
property in Denver 40%. Plaintiff was the owner of real estate in Denver and brought the case 
alleging that he was not given opportunity to be heard and therefore his property will be taken 
without due process. The court held that this was rulemaking because it applied to everyone in 
Denver, without taking into account individual circumstances.  
a. Where a rule of conduct applies to more than a few people, it is impracticable that 

everyone should have a direct voice in its adoption. 
b. Involved a proceeding in which the rights of all the taxpayers in Denver were affected and 

all were equally affected—a proceeding of “general applicability” 
c. PDP doesn’t apply in Rule Making because its affects so many people. Here in Bi-Metallic, 

PDP isn’t needed because it’s a rule of general applicability. 
iv. Anaconda v. Ruckelshaus: EPA proposed regulation for controlling CO2 in a single county in 

Montana where plaintiff operates smelter. Interested parties could submit comments for 75 
days, but P wants a hearing. It argues it is trying to reduce emissions itself and the regulation 
would cause water pollution. P wants 50K, EPA wants 7,500 lbs. 
a. Due process doesn’t require adjudication. The fact that plaintiff alone is involved is not 

conclusive on the question as to whether the hearing should be adjudicatory, for there are 
many other interested parties and groups who are affected and are entitled to be heard  
§ Issue of public importance to having a public hearing for everyone makes sense. Does 

not have to hold an adjudicatory hearing 
§ Clean air act provides congressional requirement of a public hearing, which had been 

satisfied. Notice had been given and the proposed regulation had been issued. Plaintiff 
then appeared at the hearings and submitted its materials. No violation of right to 
procedural due process. 

b. The court agreed that rulemaking procedures made more sense in this context...this is an 
issue that turns more on policy considerations. Not really worried about a particular 
individual’s conduct. This is prospective and thus much more like a rule. This is an example 
of how things can be fuzzy.  

D. Possible distinctions between Adjudication and Rulemaking: 
i. Who is affected?  

a. Adjudication: individuals consideration 
§ Note: the Bi-Metallic court distinguished Londoner on the grounds that a “relatively 

small number of person were concerned, who were exceptionally affected, in each case 
upon individual grounds.” 

b. Rulemaking: general class of similarly situated person  



ii. Nature of injury? 
a. Adjudication: adjudicative facts or historical facts (concern a particular party and frequently 

concern questions of who did what and what they did it) 
§ Many adjudicative facts probably including those at issue in Londoner; they don’t 

involve credibility determinations for which an oral hearing would be especially helpful 
(and many legislative facts are contestable)  

b. Rulemaking: legislative facts (do not describe an individual but are the general facts that 
help government decide questions of law, policy, and discretion; e.g., eligibility criteria for 
welfare benefits, what do people need to do to get licensed to practice law) 

iii. Timing of requirements? 
a. Adjudication: retroactive (happen in past; you already violated law so we are now going to 

take action against you) 
§ The basic theory is that trial type hearings are more necessary and more useful in the 

context of adjudication than on the context of rulemaking, but sometimes the 
distinction can be hard to make.  

§ Distinction matters because agencies are required to follow different procedures as a 
general matter when they engage in adjudication vs. rulemaking.  

b. Rulemaking: prospective (meaning it’s something that applies after rule has been 
promulgated) 

 
IV. FORMAL & INFORMAL AJUDICATION  

A. Procedural due process is constitutionally required procedures for adjudication.  
i. In addition to whatever safeguards are required by PDP, hearings and other procedural 

safeguards are sometimes required by federal or state statutes.  
ii. APA § 554 states when adjudication is required.  

a. APA §§ 556, 557 details formal adjudicative procedures.  
b. However, the APA does not contain specific procedures for informal adjudication.  
c. As a practical matter, formal adjudication is governed under the APA, while informal 

adjudication is governed under the Constitution. 
iii. APA contains fairly elaborate trial-type procedures for “formal adjudications.” On the other 

hand, the APA does not contain any specific procedures for “informal adjudications” – in the 
informal adjudication context, agencies are generally free to choose their own dispute 
resolution procedures (consistent with statutory and constitutional requirements).   

iv. The APA does not say when “formal adjudication” is required; rather, § 554(a) applies only to 
“adjudication required by statute to be determined on the record after an opportunity for an 
agency hearing.” 

v. PDP may be required even if no statute provides. Usually applicable at local level  
B. Formal Adjudication  

i. AKA “APA Adjudication” or “Type A” = formal means agencies are following the APA 
ii. Agencies MUST ONLY use formal adjudication procedures when an external source (such as 

another statute) clearly demands it 
iii. Typical Process Overview:  

a. Formal adjudication generally involves a full-fledged evidentiary hearing before an ALJ. The 
statute agency is implementing will provide an appellate review within the agency that’s 
usually done by an appellate review board. ALJ makes decision (comparable to trial court) 
and then can to (as is often the case) appellate review board within agency (function of 
court of appeals) and final decision is made by agency head (even though administrative law 
judge presided over the case). Once final decision is made, the agency decision is subject to 
judicial review in a regular court. Often states in federal district court, then subject to 



review by circuit court of appeals. In admin law, a lot of judicial review is done in 
Washington DC, first by district courts, then DC Circuit. DC is most important in admin law. 
Then decisions of courts of appeals can be subject to review by supreme court. Agency 
heads are political appointees; they don’t actually know everything and have to seek help 
from other employees, which is different than judges. 

iv. APA Requirements  
a. § 554 – The Federal Gateway: Required when the statute says hearings must be done “on 

the record.”  
b. § 556(b) – Requires one or more members of the agency body or an ALJ to be present so a 

party can submit evidence to the record 
§ Free from agency pressures and political views 
§ Must separate prosecuting and adjudicating functions 
§ No party can engage in ex parte communications with decision makers  

c. 556(d): Parties can give rebuttal evidence and must be allowed to cross-examine witnesses 
at the hearing if it would allow a full and true disclosure of facts (important limit) 
§ They can also give proposed conclusions based on findings 
§ Exceptions to the recommended decisions being put forth 
§ Supporting reasons for those exceptions 

v. Elements of formal adjudication include: 
a. right to cross examination (§ 556(d)) 
b. successful private party entitled to attorney fees 
c. no ex parte contact with decision makers (§ 557(d)) 
d. prosecuting and adjudicating functions must be separated 

vi. Governed by: 
a. Federal APA which contains detailed procedural requirements (aka APA adjudication) 
b. Governing Statute 
c. Agency Regulations 
d. Procedural Due Process (if applicable—usually APA is formal enough to meet due process)  

C. Informal Adjudication 
i. Not regulated by APA at all. Procedures required for APA are therefore functions of the 

agency’s own enabling action, and other sources of law 
a. Agencies are generally free to choose own dispute resolution procedures 

ii. Type B or C = informal  
a. Type B is evidentiary. 
b. No evidentiary hearing required 

iii. Persons may appear and address the decision-maker, with counsel if they want it. 
iv. The agency really only has to give prompt notice, and a brief statement for any grounds for 

denial. (553 is Notice and comment rulemaking) (557 is ex parte communications) 
v. Governed by: 

a. Governing Statute 
b. Agency Regulations (procedural regulations for how they go about certain matters) 
c. Procedural Due Process (if applicable—if there’s a property 
d.  or liberty interest at issue, due process is invoked) 

D. When Congress says “hearing” but not “on the record?” 
i. Dominion Energy Brayton Point, LLC v. Johnson: Plaintiff owns an electric generating facility 

that draws water from the river and then pushes heated water back out. For it to do this, it but 
obtain a permit from the EPA. The permit was up for renewal, but there was a dispute 
concerning the terms of the renewed permit and EPA refused to conduct a type A adjudicatory 
hearing 



a. The issue was whether the clean water act’s requirement of an “opportunity for a public 
hearing” on the permit application obligates the EPA to follow the formal adjudicatory 
procedures of the APA and the course held no. “public hearing” was ambiguous and the 
EPA’s decision to provide an informal hearing was a reasonable interpretation of an 
ambiguous statutory provision under Chevron. 

b. RULE: Defer to reasonable interpretation of “public hearing” if Congress has not spoken to 
the issue 
§ No longer presume that a formal hearing is required – now it is the opposite 
§ The statute must contain the words “hearing on the record” to obligate the agency to 

use formal APA procedures (City of West Chicago v. NRC) 
§ Overall takeaway: Courts must defer to reasonable agency interpretation for ambiguous 

words like “hearing” or “public hearing” in the agency’s statute.  
E. Ways Agencies May Limit the Issues to Which Hearing Rights Apply 

i. Using rulemaking  
a. Heckler v. Campbell: Disability benefits were granted provided that the applicant could not 

perform any substantial gainful work existing in the national economy. Regulations were 
created so that those disabled by a certain impairment were automatically entitled to 
benefits. If not, then the administrative judge would see if there is any job the person could 
perform. To do this, the judge looks at (a) job qualification using Congressional criteria such 
as age, experience, education, and (b) existing jobs in the national economy a person with 
those qualifications could perform. To determine (b) agency first used vocational experts. 
However, this was viewed as flawed with inconsistencies, thus the agency developed a 
matrix by way of through rule-making using the qualifications listed in (a). This two-step 
process was challenged for the statute called for adjudication. However, the Court held that 
(a) still dealt with a fact-sensitive inquiry of the applicant, while (b) could be taken care of 
with a rule, for this matrix applied to ALL applicants.  
§ The Court also considers the government agency interest in making decisions affordable 

and efficient. Hearings are costly and time-consuming. 
§ Thus, an agency can limit the adjudicative proceeding through rule-making.  
§ RULE: Reasonable and proper rules may be used for certain classes of issues that are 

common to claimants when the reasons for non-eligibility are not unique to the person. 
Therefore, there are certain issues that have to be resolved in the hearing on the claims 
for disability. (you need an organic statute that gives the agency power for rulemaking) 

o Rule in other words: Campbell establishes that an AGENCY can resolve an issue 
by adopting a rule and resolve certain issues of general applicability unless 
Congress EXPLICITLY expresses an intent to WITHHOLD that authority 

§ Note this is a common tactic of agencies, to limit the cost and expense of adjudication 
with rules. While the SSA was permitted to do this in a number of cases the Court 
eventually indicated in subsequent cases that the SSA was going too far. 

§ The Court references a safety valve provision which allows the applicant to seek a 
waiver of the rules if adequate reasons are presented to justify one. The presence of a 
safety valve is looked upon favorably in assessing the constitutionality of a rule limiting 
adjudication. 

ii. Administrative summary judgment (no genuine issue of material fact in dispute; therefore, 
hearing would be unnecessary) 
a. This form of summary judgment acts as a judgment as a matter of law and ends the 

adjudicative process before reaching the hearing stage 



b. The judicial model of adjudicative decision-making suggests that an agency’s adjudicative 
decision resembles a judge’s decision. Therefore, the administrative process should 
resemble judicial process as closely as possible 
§ Litigants should be entitled to a full-fledged trial with cross-examination of witnesses  

the decisionmakers should personally hear the evidence and argument, have no 
preconceptions about the case, receive no information about it except through on-the-
record submissions, and be completely independent of investigators and prosecutors.  

§ Adherents of the judicial model argue that fairness and acceptability to private litigants 
should be the primary goals of the adjudication process.  

c. The institutional model of adjudicative decision-making views an agency as if it were a 
single unit with the mission of implementing a regulatory scheme. (example: EPA is in 
charge of protecting environment, so everything it does should be viewed in light of that 
goal) 
§ Decision making methodology should be whatever seems efficient and effective, not 

necessarily a trial. The entire staff are members of the decision-making team and all 
should be available for off-the-record consultation. Adjudication is a policy making tool, 
along with rulemaking, advice-giving, and publicity. Each adjudicated case should 
promote the regulative scheme and further agency policy.  

§ Adherents of the institutional model stress accuracy and efficiency as the dominant 
values to be pursued.   

d. Morgan v. United States: This was a formal rulemaking case. It emphasized the need for 
there to be a “hearing in a substantial sense.” In essence, while the decision-maker may 
delegate fact-finding to others, he must have all the evidence before him to make a 
decision. In essence, “the one who decides must hear.” This case follows the judicial 
model described above. 

F. Ex Parte Communications & Political Pressure in FORMAL ADJUDICATION   
i. Basics  

a. A formal agency adjudication is supposed to be decided solely on the basis of the record 
evidence  

ii. APA prohibitions on ex parte contacts: 
a.  Section 557(a)(1) prohibits any “interested person outside the agency” (including legislators 

and the White House) from making, or knowingly causing “any ex parte communication 
relevant to the merits of the proceeding to any decision making official.” 

b. It also imposes similar restraints on the agency decision makers, who are defined to include 
any “member of the body comprising the agency, administrative law judge, or other 
employee who is or may reasonably be expected to be involved in the decisional process.”  

c. The prohibitions on ex parte contacts come into play when a proceeding has been noticed 
for hearing, unless the agency has designated some earlier time or the person who makes 
the contact has knowledge that a hearing will be noticed.  

iii. Remedies for Improper Ex Parte Contacts under the APA 
a. APA requires that it be placed on the public record; if it was an oral communication, a 

memorandum summarizing the contact must be filed.  
b. An outside party who made or caused an improper contact can also be required to show 

cause “why his claim to interest in the proceeding should not be dismissed, denied, 
disregarded, or otherwise adversely affected on account of such a violation.” 

c. Ultimately, however, the decision whether to impose such a sanction is a matter of 
administrative—and judicial—discretion.  
§ DISCLOSE  
§ decisions are sometimes voidable if ex parte contact occurs, but that’s case-by-case 



iv. PATCO v. Fed. Labor Relations Auth.: There was evidence showing that the Secretary of 
Transportation met outside of the adjudicatory hearing with other members regarding the 
recognition of unions invoking strikes during a prolonged air trafficker strike. 
a. ANALYSIS: 

§ Is it an ex parte conversation?   
§ By an interested party outside the agency?  
§ And relevant to the merits? 

b. The court finds that the Secretary’s request for the agency to move expeditiously was 
hardly an improper ex parte communication. They were asking for status rather than 
discussing the merits of the case. The Secretary is an “interested party”, and there were ex 
parte communications. But these were not improper, because the communications did not 
deal with the case on the merits. 

c. With regards to the dinner meeting between a union leader and decision 
maker was deemed inappropriate. Nevertheless, the court refuses to vacate the agency’s 
decision because the dinner conversation had no effect on the decision-maker. The agency 
ultimately ruled against Shanker’s (the union’s) interests. 

v. Remedies  
a. 557(d)(1)(D) - Disclose the information and violator must show cause about why not to 

dismiss or deny claim 
b. RULE: If ex parte happens, do this: (Burden is on the on the person who violated the rules) 

Where the process is irrevocably tainted AND makes the ultimate decision unfair to the 
party or public interest the decision may be set aside, look to: 
§ Gravity of communications 
§ Whether they influenced outcome 
§ Contents were unknown to other party  
§ If vacation/remand would be useful 

vi. Pillsbury v. FTC: FTC adopted the so-called “rule of reason” approach to determine if Petitioner 
had committed an anti-trust violation. Under this standard, a violation is more difficult to prove 
than under the “per se” approach. Congress voiced its displeasure of the Commission’s 
interpretation at a hearing ultimately leading the decision maker to reveal his mental processes 
at the hearing. Petitioner argued this tainted the proceedings. The Court agreed and vacated 
the decision against Pillsbury. 
a. It is probably within their limits to conduct a hearing, but the moment they delved into 

specifics and mentioned the Pillsbury case, they were expressing their opinion through an 
ex parte communication. 

b. Lesson is that congress/president are not supposed to be talking to agency officials about 
cases that are pending before them 

c. The rule of Pillsbury applied to situations of formal adjudication, not informal adjudication. 
G. Separation of Functions and Internal Agency Communications 

i. APA’s Treatment of the Issue: 
a. Section 554(d) provides that any employee who is “engaged in the performance of 

investigative or prosecuting functions may not participate in the decision or advise the 
decision makers in that case or any factually related case.” Any input from the prosecuting 
staff must come “as a witness or counsel in public proceedings.” 
§ Agency employees who have played an adversarial function are not supposed to 

participate in the decision or advise decision makers in that case or in any factually 
related case. Those who have not could be more objective in interpreting record 
evidence or in deciding case.  



§ 554 does not allow or prohibits ALJs (trial judges) from talking with others about case. 
Admin functions within agencies are not inherently unfair so as to violate due process.  

ii. Bottom Line  
a. ALJ’s cannot consult with anyone (including agency employees) 
b. Agency heads may consult with non-prosecutorial employees (but not with employees who 

have performed and investigative or prosecuting function in the case) 
§ Agency heads can consult with prosecutorial employees in deciding to file complaint and 

that doesn’t violate due process.  
c. Agency heads are otherwise exempt from SOF requirements (meaning that they can 

participate in each aspect of the agency’s operations)  
iii. The following are grounds for disqualification: 

a. Bias is prohibited by APA § 556(b). 
b. Personal or professional interest or financial stake (similar to conflict of interest). 
c. Prejudgment of the fact 
d. Personal animus 

iv. Bias and Pre-Judgment 
a. Like in judicial trials, due process combines with various statute provisions require decision 

makers be impartial. Complicated by the fact that agencies have built in bias from political 
nature and by virtue of their jobs (example- EPA should be biased in protecting the 
environment) 

b. Issue would be whether a disinterested observe would conclude that the administrator 
prejudged the facts of the case 

c. Cinderella v. Federal Trade Commission: The FTC filed complaint against Cinderella that they 
make false and deceptive advertisements in violation of the FTC—who prohibits false and 
misleading advertisements. After hearing, the hearing examiner concluded that chargers 
should be dismissed. The full commission, agency head, reversed the examiner finding they 
violated statute and entered a cease and desist.  
§ Test for disqualification in Admin: whether a disinterested observer would conclude 

that the agency has prejudged the facts of the case as well as the law of a particular case  
§ In this case, this test was met by Dixon’s speech before the NNA, which made 

derogatory references based on this pending case to ads that offer college education or 
5 weeks—a disinterested observer would conclude that the agency has prejudged the 
facts of the case as well as the law of a particular case.  

H. Discovery in Agency Adjudications: 
i. Not expressly authorized by APA  
ii. Major reason discovery is limited in many admin proceedings is availability of alternative 

methods for ensuring fair hearing: FOIA is powerful discovery tool.  
iii. 3 things to know about discovery: 

a. No general discovery rules  
b. Can get info through FOIA  
c. Agencies .. 

I. Evidence in Formal Adjudication 
i. Presentation of Case: 

a. The APA adopts the common-law rule that “the proponent of a rule or order has the burden 
of proof.” 556(d) 

b. The APA also establishes that the burden of persuasion in formal adjudications is ordinarily 
met by the preponderance of the evened standard.  

c. Differences between judicial proceedings and agency adjudications:  
§ Written evidence typically plays a greater role in agency adjudications  



§ Cross-exam is only provided as “may be required for a fill and true disclosure of the 
facts.” 556(d). as a result, it is typically allowed when the credibility of a lay witness is at 
issue on questions of fact, but expert witnesses are routinely exempt from cross-exam.  

§ ALJs typically play a more proactive role in questioning witnesses, especially when 
private parties are not represented by counsel (e.g., SS disability claims or welfare 
eligibility hearings). And ALJ’s failure to ask the “right” questions can constitute 
reversible error.  

ii. Admissibility of Evidence: 
a. Relaxed stands of admissibility: 

§ In comparison with trial courts, admin adjudications are generally governed by liberal 
evidentiary rules that create a strong presumption in favor of admitting questionable or 
challenged evidence.  

§ Section 556(d) of the APA provides that “any oral or documentary evidence may be 
received, but the agency as a matter of policy shall provide for the exclusion of 
irrelevant, immaterial, or unduly repetitious evidence.” This provision opens the door to 
any evidence that the presiding offer admits and only suggests that insignificant or 
redundant evidence should be rejected.  

§ Hearsay Admissible: the APA pointedly omits “incompetent” evidence, such as hearsay, 
from the list of evidence that should not be received. As a result, material that would be 
inadmissible in court is routinely accepted in formal adjudications. The exclusions of 
such evidence can be reversible error.  

iii. Official Notice  
a. Agencies are permitted to take official notice of matters that could be the subject of judicial 

notice (i.e., matters “not reasonably subject to dispute”) – and they can also go further and 
notice matters that a court could not 

b. Section 556(e) simply provides that “when an agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, a party is entitled, on timely 
request, to an opportunity to show the contrary.” 

c. The 1981 MSAPA explicitly provides that official notice may be taken of “technical or 
scientific matters within the agency’s specialized knowledge” as long as sufficient notice 
and opportunity to respond is provided. §4-212(f) 

d. Circu v. Gonzales: The agency violated Due Process by failing to give Circu notice of its intent 
to take official notice of controversial facts contained in a 1999 state department report and 
the opportunity to contest those facts. This case was remanded to the ALJ so that she could 
present rebuttal evidence. 

 
V. FORMAL & INFORMAL RULEMAKING  

A. Basics  
i. Rulemaking is governed by APA § 553. Enabling statutes will usually state that agencies have 

the powers to make rules. Because of its benefit, courts will presume agencies may do so if the 
statute is silent. The general process is as follows: 
a. Notice of Proposed Rulemaking is issued (published in the federal register) 
b. There is an opportunity for submission of comments 
c. After reviewing the comments a final rule with statement of purpose (i.e. an explanation) 
d. “Hard-look” judicial review exists to ensure “reasoned decision-making.” 

ii. Note that rulemaking is prospective in nature, whereas adjudication relies on factual history. 
iii. 553(c) = not required to provide hearing  
iv. Formal rulemaking is ONLY required when the statute requires it or otherwise clearly requires 

formal rulemaking procedures.  



B. Advantages of Rulemaking:  
i. Greater participation of interested parties  
ii. Better procedure for policymaking  

a. Political process (involving legislative facts, thought to be better eliciting through 
rulemaking than through judicial trials, and policy  

b. Facilities agenda setting by agency  
iii. Fairly and efficiently resolves disputes and facilitates planning  

a. Prospective application (ex ante nature)  
§ Adjudication is retrospective. In cinderella, agency can bring an action and will apply to 

all schools going forward (if rulemaking). With adjudication, cinderella would be 
punished for behavior in the past. Rulemaking seems to be fairer because it gives parties 
fair notice of what’s wrong.  

b. Uniform treatment of regulated entities  
c. Greater visibility (facilitates research and oversight)  

§ Everyone knows it’s happening and is aware of rules  
C. Disadvantages of Rulemaking: 

i. The people who participate most consistently in rulemaking are the regulated industries 
because they have the highest stakes, lots of resources, lots of money, etc.  

ii. Biggest advantage of adjudication: tailored to facts of particular case—customized decisions.  
iii. Imprecision (i.e., over- and under- inclusiveness; e.g., mandatory retirement age for pilots. 

Some older pilots are still good to go, and some younger ones aren’t)  
iv. Inflexibility (e.g., person speeding to hospital) 
v. Limited foresight (which must be resolved pursuant to residual adjudication)  
vi. Inherent ambiguity  

D. The ossification hypothesis states that the contemporary informal rulemaking process is so laden 
with external review mechanisms and other requirements greatly diminishes its superiority to 
adjudication 

E. Chocolate Manufacturers Association v. Block: the proposed rule was that food with heavy sugar 
content be excluded from a supplemental food program. The comments submitted favored 
disallowing heavily sugared ingredients such as flavored milk. The final rule prohibited the use 
of “flavored milk” (Choco) in making chocolate. The chocolate milk manufacturers complained, 
obviously harmed by this new rule, contesting lack of notice. The Court uses the logical 
outgrowth test to evaluate whether the notice of change was adequate and found that, given the 
proposed change and comments submitted, the final change in rule was NOT a “logical 
outgrowth” of the notice and comments already given. 
i. The logical outgrowth test states that notice is adequate if the changes in the original plan “are 

in character with the original scheme” and the final rule is a “logical outgrowth” of the notice 
and comments already given. 
a. Standard for when proposed rule satisfies the notice requirement, the final rule cannot 

severely depart from what the proposed idea was before Notice and Comment 
b. If the final rule is a logical outgrowth, then notice was adequate 

ii. The advantage of the notice of proposed rulemaking is that the party harmed by the rule is 
given an opportunity for meaningful participation. In this case the makers of Choco could argue 
that if no chocolate milk is used then children won’t drink milk at all, etc. 

iii. Advantages of this Decision 
a. Gives interested parties an opportunity for meaningful participation 

iv. Disadvantages of this Decision 
a. Creates awkward incentives for agency.  
b. Provides really broad notices of proposed rulemaking 



§ Example: Instead of specifying exactly what is prohibited (chocolate milk), agencies 
instead might ASK what should be banned 

c. Decline to make substantive changes to proposed rules? 
§ Logical Outgrowth test actually motivates agencies not to make changes  

d. Utilize advance notices of proposed rulemaking? 
§ Agency might try to establish a broader consensus of their proposed rule so the agency 

will publish a draft of a proposed rule and ask for feedback and then re-work the 
proposal based on feedback and then actually go forward with process 

e. Engage in several rounds of notice and comment before promulgating final rule?  
F. Formal Rulemaking  

i. Basics  
a. Formal rulemaking involves an opportunity for a trial-type hearing, including the right to 

present evidence, conduct cross-examination, and submit rebuttal evidence 
§ Formal provisions are spelled out in §§ 556 and 557 and only come into play when rules 

are required by statute to be made out on the record after opportunity for an agency 
hearing. 

b. The administrative record is the exclusive basis for decision, and therefore ex parte contacts 
are prohibited. Nonetheless, the separation of functions requirements of the APA are 
inapplicable.  

c. Triggered ONLY by the actual words “on the record” and “after . . . hearing” or by “other 
statutory language having the same meaning” (FL East Coast Railway Co) 

d. APA § 556, 557 discuss these procedures (that same ones which apply to formal 
adjudication). § 553(c) discusses formal rulemaking procedures and when they apply, 
namely, “when rules are required by statute to be made on the record after an opportunity 
for agency hearing.” 556 and 557 require trial type hearings. The administrative record is 
the exclusive basis for decision and ex parte contacts are prohibited. However, separation 
of functions limitation is not applicable. (e.g. ratemaking) 

ii. Governed by: 
a. Governing Statute 
b. Formal Provisions of the APA (§§ 556-57) * Agency Regulations  

G. Informal Rulemaking  
i. Basics  

a. It is often called notice and comment rulemaking.  
b. It involves a less formal hearing: a “paper hearing.” Informal rulemaking is the norm, while 

formal rulemaking is the exception.  
c. Informal rulemaking under § 553(b) requires publication of the proposed rule and 

opportunity of notice and comment and agency statement of the final rule with the 
agency’s explanation 

d. Agencies are free to limit notice and comment to written submissions though it may choose 
to hear oral comments. 
§ Sometimes oral submissions are permitted so that rules might gain wider public 

acceptance. These hearings also enable officials to resolve any questions directly with 
concerned members of the public. Moreover, this allows participation from those who 
are not good writers. 

ii. Requirements  
a. Final Rule must have “concise statement of basis and purpose” 
b. Logical outgrowth from proposed to final 
c. But only need to say “terms or substance” for proposal 



iii. Court cannot impose additional procedural requirements that are not specifically required by 
the APA 
a. Unless: 

§ Constitutionally required (Due Process). 
§ Extremely compelling circumstances.  
§ An unjustified departure from well-settled agency procedures of long standing agency 

practice. 
§ The enabling act or organic statute requires more.  

b. Courts look at the substance of the decision using arbitrary and capricious review, does not 
look at the procedures used by the agency 

iv. Governed by: 
a. Governing Statute 
b. Notice-and-Comment Rulemaking Provisions of APA (§ 553) * Agency Regulations  

v. Informal Rulemaking Procedures (APA § 553) 
a. Notice of proposed Rulemaking  
b. Opportunity for Submission of Comments  
c. Final Rule with General Statement of Basis and Purpose  

H. Hybrid Rulemaking  
i. Basics  

a. In between these last two there is what is referred to as hybrid rulemaking. Once popular, 
this form of rulemaking is no longer en vogue. At its base it is notice and comment 
rulemaking with additional procedural requirements imposed by the enabling statute. 

b. Congress occasionally provides customized rulemaking procedures for agencies to follow, 
which fall in between those required by formal and informal rulemaking (e.g., notice and 
comment followed by oral hearing)  

c. statutory schemes that resembled the basic notice and comment process, but included 
additional or alternate procedural requirements that were designed to broaden 
opportunities for public participation 

ii. Governed by: 
a. Governing Statute 
b. Notice-and-Comment Rulemaking Provisions of APA (§ 553) * Agency Regulations  

I. United States v. FL East Coast Railway Co.: ICC adopted a rule challenged by the railways on the 
grounds that the ICC refused to conduct formal rulemaking procedures. The statute had the 
verbiage “after hearing”; nevertheless, the court found that under § 553 this language did not act 
as a term of art  (“magic words” like “on the record” as in the case of formal adjudication). Thus 
there was no intent on the part of Congress for the ICC to use formal rulemaking procedures. 
i. In this case, (1) not only did the statute lack the “magic words” needed, but (2) it lacked any 

other evidence that Congress intended a formal rule-making procedure to be used. These are 
the two criteria the courts will look for to find a duty to conduct formal rulemaking. The court 
has adopted a presumption against formal rule-making. The court has adopted a presumption 
of fairness to the procedures used under informal rule-making. One does not require a full-
blown hearing to satisfy due process in every instance. The court may have adopted these 
presumptions: 
a. to promote efficiency (hearings take a long time) 
b. to minimize the burden and expense associated with formal rulemaking procedures (which 

may frustrate agency goals and dissuade them from taking any needed action). 
c. the unsuitability of trial proceedings for the task of rulemaking (which involves the 

formulation of general policy) 



ii. RULE: Language of “after a full hearing” is not enough to trigger formal rulemaking.  Needs the 
phrase “on the record.” 

J. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council: Agency conducted 
rulemaking proceeding to find how applicants should dispose of nuclear waste so as to expedite 
certain adjudications (granting of licenses to build reactors). NRDC was upset by the Atomic 
Commission’s decision to disregard the question of how to dispose of nuclear waste until a time 
when science provided a solution. The NRDC objected to the fact they could not cross-examine 
some of the scientists used by the Atomic Commission to come to this conclusion. The Court 
held agencies are free to employ additional safeguards beyond informal rulemaking if it chooses, 
but a court cannot mandate that the agency impose additional procedural safeguards once the 
agency had fulfilled the criteria set out in the APA under informal rulemaking. 
i. The SC has held that Vermont Yankee applies to informal adjudications; meaning that courts 

cannot impose additional procedural requirements that are not mandated by the agency’s 
governing statute, its own regulations, or the Constitution 
a. Agency is free to fashion rules and procedures and pursue methods of inquiry capable of 

permitting them to handle their multitudinous duties 
K. Ex Parte Communications and Political Influence in Rulemaking 

i. Basics  
a. Because formal rulemaking must be conducted pursuant to §§ 556-557 of the federal APA, 

ex parte communications are prohibited. If they occur, the agency must disclose their 
substance on the public record.  

ii. HBO v. FCC: no longer relied on after Sierra 
a. Ex parte contacts between broadcast interests and Commission personnel took place 

between the close of oral argument and the adoption of the first order, with regards to a 
rule which would have prevented cable companies from outbidding broadcast networks for 
the rights to present popular shows. The court held that the final rules were invalid bias on 
undisclosed ex parte contacts 

b. The court concluded that ex parte contacts should be handled the following way: 
§ Contacts made prior to the issuance of a formal notice of rulemaking need not appear 

in the public file unless they form the basis of the ultimate rule the agency adopts. 
§ Once the formal notice is issued the decision-maker should decline all ex parte 

discussions on the matter. If such ex parte contacts occur, they must be placed in the 
public file and must be subject to comment. 

c. Rule created: 
§ Must disclose communication.  
§ Ex parte communications are ok until notice of proposed rulemaking. If communications 

occur after that point, you must disclose the communication and place it on the record 
so the court can determine if the decisions were arbitrary and capricious based on the 
communications.  (Ex parte communication doesn’t happen during the notice and 
comment period) 

iii. Sierra Club v. Costle: The EPA adopted a rule regarding coal fired generators and the emissions 
they could produce. An “ex parte blitz” occurred after the close of the comment period led by 
the White House and Senator Byrd. The petitioners argued the EPA was on the verge of 
adopting stricter emissions limits before this “blitz.” Here the D.C. Circuit (the same court that 
decided HBO) held that Congress did not mean to ban ex parte contacts from rulemaking for it 
would have done so explicitly as in the case of adjudication! The agency must supplement the 
docket with all relevant communications that helped it reached its decision and has discretion 
to do so. There was no evidence of improper communication or influence here, thus the rule 
was sustained. 



a. The President must have unfettered access to his Executive Branch, both during and after 
the comment process, unless Congress explicitly prohibits it. The agency may document 
these contacts at its discretion when these contacts helped it reach its rule and such proof is 
demanded by statute.  

b. The fact that any final rule adopted must have factual support in the administrative 
record is enough of a safeguard. 

c. Informal rulemaking is meant to be susceptible to the political process. It is a reflection of 
policy! 

d. In the absence of any proof of undue influence, a senator or any member of Congress 
should be able to represent his constituent’s views to an agency engaged in rulemaking, 
provided it does not frustrate the intent of Congress or procedural rules 
§ Byrd’s opposition to the stricter standard was already public knowledge before the ex 

parte contacts took place. 
e. The basis of this decision is that the “most popular” rule should win out. This allows and 

sometimes encourages ex parte communications. 
iv. Sierra Club is now firmly established as the law in the federal courts.  

a. One exception is Sangamon Valley Television Corp. v. United States—holding that ex parte 
contacts may be restricted where agency action involved “quasi-adjudication among 
conflictive private claims to a valuable privilege)  

L. Association of National Trade Advisers v. FTC: The issue was whether the commission chair was 
required to disqualify himself from the administrative proceeding. The D.C. Circuit court holds that 
an agency decision-maker will only be disqualified when there clear and convincing evidence that 
(s)he has an “unalterably closed mind” on matters critical to the disposition of the rulemaking. 
i. Disqualification Standard for Rulemaking: 

a. An agency may be disqualified from such a proceeding only when there is a clear and 
convincing showing that has unalterably closed mind on matters critical to the disposition of 
the rulemaking   

ii. The court applied the informal rulemaking standard for disqualification, even though hybrid 
rulemaking was required by statute, and explained that the view of a neutral and detached 
adjudicator is inapposite in the informal rulemaking context.  
a. Not going to disqualify agency heads just because they have strong views 

M. The Reasoned Justification Requirement  
i. National Ass’n of Independent Insurers v. Texas Dep’t of Insurance: Insurance industry 

challenges validity of two rules set out by Nat. one prohibited ins companies from selling 
insurance to those who have had policies cancelled on them before. The second rule prohibited 
insurers from conditioning sale of car insurance on the purchase of another policy or denying 
application because applicant only owns 1 car. Issue was whether the Board provided a 
reasoned justification for their rules, as required by state law; the court held no.  
a. Under TX law... The legislature has directed that when an administrative agency adopts a 

rule, it must at the same time state a reasoned justification for the rule: 
b. In addition to a reasoned justification, the order adopting the rule must include: summary 

of the comments the agency received from interested parties, factual restatement for the 
rule, and why it disagrees with the comment.  

c. Thus, the state APA places an affirmative duty on an agency to summarize the evidence it 
considered, state a justification for its decision based on the evidence before It, and 
demonstrate that its justification is reasoned. (note similarity of federal law, as interpreted 
by courts) 

ii. Underlying purposes of reasoned justification: 
a. Encourages more thorough analysis of proposed rules 



b. Promotes public accountability  
c. Facilitates judicial review  
d. Provides an important check on arbitrary governmental action 
e. Fosters public participation in the rulemaking  

iii. Advantages of the reasoned justification requirement: 
a. Improves agency decision making  
b. Facilitates judicial review  
c. Promotes democratic accountability because agencies can’t just do what they want for no 

reason  
d. Enhances democratic legitimacy of agency action  

iv. Disadvantages of the reasoned justification requirement: 
a. Makes rulemaking more time-consuming and difficult  
b. Forces agencies to provide long and detailed explanation for their decisions  
c. Makes judicial review unpredictable (and perhaps more “political” in nature) 

N. Some statutes require more than simple notice and comment rulemaking. These regulatory 
analysis requirements are above and beyond this.  
i. Executive orders require executive agencies to engage in cost-benefit analyses. This is a form 

of regulatory analysis. The Office of Information and Regulatory Affairs (OIRA) does this. 
a. The benefits of cost-benefit analysis include: 

§ Efficiency 
§ accountability 

b. The costs of cost-benefit analysis include: 
§ Burdensome 
§ costly additional infrastructure to carry out CBAs 
§ requires a comparison of incommensurables (dollars v. social benefits: which is more 

important? What is the monetary value of health and safety?)  
ii. There are other federal regulatory analysis, such as environmental impact statements, 

unfunded mandates reform act (requires studies of fed action on state governments). 
a. Reagan mandated analysis requirements to determine the impact on families. Note how 

these analysis requirements can change depending on the administration.  
iii. Courts have consistently declined to review compliance with regulatory analysis requirements 

developed by legislatures or the executive. 
 
VI. Exemptions from Notice and Comment Rulemaking Procedure 

A. Overview  
i. Federal and state APAs contain exemptions providing that notice and comment proceedings 

may be omitted in particular circumstances for good cause 
a. APA § 553(b)(3)(A) and (B) list exemptions where by the agency may dispense with the 

notice and comment requirement 
ii. Good Cause Exemption under § 553(b)(3)(B) states that the requirement may be disposed of if 

it would be “unnecessary, impracticable, or contrary to the public interest.” The agency must 
make an explicit finding that this is the case and support its finding 
a. Unnecessary 

§ Minor technical amendments 
§ Where the agency lacks discretion, such as in mathematical computations 
§ Where factual development for a rule developed at the state administrative level 

through N+C. 
b. Impracticable or contrary to public interest 

§ Serious health or safety risk requires urgent action 



§ To meet a statutory deadline 
§ Where N+C would frustrate objectives of the statute (e.g. impending notice of a price 

freeze and effect on merchants) 
iii. Exempted subject matter : 

a. Unlike good cause, the categorical exemptions are not based upon an evaluation of the 
particular circumstances surrounding individual rulemaking. Instead, they represent a 
generalized judgement that all rules falling into the defined categories should be exempt, 
regardless of individual circumstances 

b. If a rule relates to a certain government function it may be exempt from N+C procedures 
under the APA. The APA creates these large categorical exemptions. These broad categories 
are found in APA § 553(a)(1) and (2) and include: 
§ Military or Foreign Affairs 
§ Agency Management & Personnel [unless substantial effect on public] (e.g. office 

assignments in a particular Department, but only if they do not affect those outside the 
Department. It deals with internal management which does not affect the procedural or 
substantive rights of any member of the public.) 

§ Proprietary Matters public property (this and below fall under proprietary matters) 
§ Procedural Rules [unless substantial effect on parties or substantive value judgement—

problem with this is that pretty much all rules has a substantial effect on the parties] 
o government loans, grants, pensions, benefits, contracts, etc. are also proprietary 

matters. Thus the scope of this sub-heading is LARGE.  
iv. Non-Legislative rules (AKA Guidance) 

a. General statements of policies 
§ Provides guidance on how an agency understands its statutory and regulatory authority, 

and how it plans to implement or enforce its legal authority 
o Such guidance is not legally binding, and cannot serve as the basis for 

enforcement action 
b. Interpretive rules 

§ States agency’s view of what existing law already requires (non-binding) 
§ Examples: 

o [We think that] public schools must provide transgender bathrooms to comply 
with the requirements of Title IX.  

§ No notice and comment—just guidance.  
o Permit applications for nuclear power plants should generally contain y.  

§ Guidance of what makes a good application and what’s likely to be 
granted 

B. Non-Legislative Rules (Guidance): 
i. If it is legally binding, it has to be adopted pursuant to notice and comment procedures! 
ii. Advantages of Guidance:  

a. Helps regulate law  
b. Helps agencies know what to do  

iii. Disadvantages of Guidance:  
a. Too easy to issue  
b. Kind of coercive  
c. So, potentially subject to abuse  

iv. Professionals and Patients for Customized Care v. Shalala:  
a. TEST: does the rule carry the “force of law” or establish a “binding norm”? If so, it is 

legislative or substantive, and must be adopted through notice and comment procedures. If 
not, it is a valid statement of policy 



b. Court’s analysis: 
§ (1) FDA’s characterization (given some deference)  
§ (2) Binding effect: “as long as the agency remains free to consider the individual facts in 

the various cases that arise, then the agency action in question has not established a 
binding norm”  

o First thing court looks at in determining whether the policy gives a binding effect 
is the plain language  

o While written in a mandatory tone, the policy explicitly gives the agency freedom 
to consider the individual facts of a particular case  

§ Second: Agency’s implementation of the policy 
o While the FDA argument treated the policy as if it were the law (using it to 

inform agency inspectors and pharmacies of what the law required, as well as 
the basis for warning letters to pharmacies), the agency “has used the policy for 
guidance to help identify those pharmacies that might be engaged in drug 
manufacturing activities under the guide of compounding” 

§ Degree of enforcement discretion: 
o The policy statement channeled, but did not eliminate the agency’s enforcement 

discretion going forward  
v. Interpretive Rules:  

a. An interpretive Rule differs from a legislative rule in that it is not intended to alter legal 
rights, but to state the agency’s view of what existing law already requires 
§ In some situations, the exemption for interpretive rules is relatively easy to apply 

o For example, if an agency has no delegated lawmaking authority, its rules are 
necessarily interpretive (e.g., EEOC guidelines).  

o Conversely, where a statute is drafted in such a way that is cannot come into 
play until the administering agency issues implementing rules, those rules cannot 
be interpretive and must be issues through APA procedure (e.g., “agency shall 
issue rules promoting environmental safety”). 

§ Other cases require courts to engage in difficult case-by-case judgements 
o In general, rules that largely track the statutory or regulatory language or appear 

to be based directly on construction of that language stand a good chance of 
being found to fit within the exemption.  

o Conversely, if the rule expresses a position that does not seem directly rooted in 
the statutory or regulatory language or reflects a department from existing 
policy, a court is more likely to infer that the agency is trying to establish a new 
legal obligation, making compliance with APA procedure essential.  

§ See e.g., Hoctor v. USDA: Holding that an 8 ft. high fence requirement 
was not a valid interpretation of a rule that required facilities housing 
animals to be constructed of such material and of such strength as 
appropriate for the animals involved 

§ The 7th Cir. Held that the interpretation involved an arbitrary value 
judgement (or policy choice) rather than the type of reasoning used by 
courts, and therefore public notice and comment was essential.  

§ This was not a valid interpretive rule 
C. Petitions (for INFORMAL rulemaking) 

i. Basics  
a. The federal and most state APAs authorize members of the public to petition an agency for 

the issuance, amendment, or repeal of a rule. See e.g., § 553(e) 
b. Purpose of petition for rulemaking: 



§ Forces an agency to re-examine the statute quo.  
§ Allows focused public input when an agency has adopted a rule without notice-and-

comment procedures pursuant to a §553 exemption 
§ Allows a party who didn’t participate in a notice-and-comment proceedings to express 

their views and ask the agency to reconsider its decision.  
c. An agency must give a reasoned explanation for denying a petition for rulemaking. See § 

555(e) (requiring a brief statement of the grounds for denial of any application or petition 
filed with agency)  
§ Under federal APA, there’s no deadline to respond to petitions. 
§ As a general matter, when courts evaluate sufficiency of an agency’s explanation for its 

decisions, there’s kind of a sliding scale. If it’s a big decision, courts require a more, 
thorough explanation. If a more minor decision, courts are more deferential to agency. 
Most decisions are probably viewed as minor decisions. 

d. This requirement is important because it forces agencies carefully to consider their reasons 
for any such denial, thereby discouraging automatic or impulsive dismissals of rulemaking 
petitions. It also facilitates judicial review.  

e. Although the scope of judicial review is narrow, an agency must give an explanation for its 
actions that would enable a reviewing court to determine that its decision was not arbitrary 
and capricious or contrary to law.  

ii. Massachusetts v. Environmental Protection Agency: MA and other parties petitioned EPA to 
regulate greenhouse gas emissions released by new motor vehicles to combat global warming. 
The agency denied the petition on the grounds that greenhouse gasses like CO2 were not air 
pollutants that fell under agency’s statutory authority and did not think it would be effective or 
appropriate for the EPA to regulate greenhouse gases from new motor vehicles at this time. 
a. The issue was whether the agency’s denial of the petition was arbitrary and capricious and 

the court held yes because the reasons for the agency’s refusal to regulate must be tied to 
the statute. The reasons the agency gave for not regulating the gases had nothing to do 
with the statute 

b. The denial was subject to judicial review  
c. The first issue is whether it’s subject to JR. why was is AC? It’s because the agency denied 

the rulemaking petition for reasons that were not related to the factors that were specified 
in the statute. The statute was written in an action forcing, mandatory way that required 
the agency to base its decision articulated by factors in statute. Its AC for the agency to not 
take action based on policy preference of president that have nothing to do with president.  

D. Waivers  
i. Agencies often entertains requests for waivers when applicants can demonstrate that a 

generally applicable rule does not work appropriate in particular cases 
ii. The law varies by jurisdiction and agency regarding the extent to which consideration of waiver 

requests is permitted or required  
iii. When agencies do consider requests for waivers, courts will sometimes require them to give a 

reasoned explanation for their decisions  
 
VII. DELEGATION OF LEGISLATIVE POWER TO AGENCIES 

A. The Nondelegation Doctrine 
i. Art. I of the Constitution vests legislative power in Congress and authorized Congress to enact 

laws that are necessary and proper means of implementing its powers. Despite the necessary 
and Proper Clause, however, the nondelegation doctrine maintains that Congress’ power to 
delegate its legislative authority is limited.  



a. Most delegations to agencies are “necessary and proper’ for carrying into execution 
Congress’s enumerated legislative powers – especially since congress lacks the time and 
expertise necessary to regulate many different subjects effectively.  

b. The nondelegation doctrine invokes both separation of powers and checks and balances 
arguments. SOP argument is that the const assigned all legislative power to the legislative; 
therefore, congress cannot transfer any part of that power to administrative agencies. C&B 
argument recognized that delegation to agencies is inevitable, but insists that the 
legislature impose adequate limits on the discretion such agencies can exercise.  

ii. Court’s attitude toward broad delegations has fluctuated: 
a. Transmission belt theory: based on the notion that agencies are able to “fill in the details” 

of what congress imposes.  
§ It became clear with this that agencies had a lot of policy discretion  
§ Around the time of the new deal when this become clear, there was a shift in 

understanding that agencies are making policy choices in implementing statutes, but 
that’s a good choice because they rely on neutral expertise when they implement these 
statute. . . .  

b. Reliance on Neutral Agency Expertise 
§ However, it’s not always neutral. Agencies choices are determined by their normative 

values. Even if they’re experts, they still have normative values.  
c. Require Statutory Specificity to tie agency policy decision to elected officials  

§ One solution to the problem—probably the predominant one  
§ Idea is that congress need to provide sufficient specificity in the statute so choices can 

be tied to the statute. Must provide “intelligible principles” to guide agencies. 
d. Provide adequate safeguards to prevent arbitrary governmental action 

§ Another solution  
§ Theory is that it’s fine for agencies to exercise broad delegate authority because 

congress gave it to them to achieve administrative goals  
§ There’s statutory standards, notice and common rulemaking, hard-look judicial review, 

and admin regulations—all prevents arbitrary action  
iii. Under the non-delegation doctrine, the Court overturned, for the first time over, two 

congressional statutes delegating broad discretionary authority to administrative agencies 
entrusted to carry out part of the New Deal. See Panama Refining and Schechter Poultry. In 
these cases, the Congressional statute offered no guidance to the administrative agency. The 
Court also expressed the lack of opportunity for notice and comment (procedural 
safeguards). These were the Court’s only and last applications of the non-delegation doctrine.  

iv. The Court continues to argue that passing standard-less delegations of authority to 
administrative agencies are unconstitutional. Congress must form an intelligible principle to 
constrain the scope of the agency’s discretion. 

v. Some argue that the Doctrine is dead. Others, like Rehnquist, argue that the Doctrine should be 
revived. Still others argue that the APA has supplanted the need for the doctrine. 

B. AFL-CIO v. American Petroleum Institute (the “benzene case”): Congressional act allowed the 
Director of OSHA to set “feasible” standards at his discretion, “so that no employee would suffer 
material impairment of their health.” OSHA set standards for benzene at the level that would 
provide the greatest safety technologically feasible. In the question of benzene, they set the 
standard for benzene in chemicals at 1ppm as opposed to 10ppm.  
i. The court held that the regulation enacted was contrary to the enacting statute and arbitrary 

and capricious. There was no evidence of significant risk of exposure to benzene below 
10ppm. The plurality interprets the statutory authority conferred narrowly.  



ii. Rehnquist, concurring, wanted to invalidate this portion of the OSHA statute as 
unconstitutional and violating of the “non-delegation doctrine.” He finds a lack of intelligible 
principle to guide the agency’s discretion.  Rehnquist wanted Congress to address the “role of 
costs” in the agency establishing the standards. By not addressing costs, OSHA could adopt 
stringent standards that could all but bankrupt the industry! 

iii. Rehnquist argues that the purpose of the non-delegation doctrine is: 
a. to ensure that Congress makes important policy decisions 
b. to limit agency discretion 
c. to facilitate judicial review 

C. Purpose of Doctrine: 
i. Ensures that important choices of policy are made by congress, the branch of government that 

is most responsive to the popular will;  
ii. Provides the agency with an intelligible principle to guide its discretion and  
iii. Facilitates judicial review of agency action 

D. Intelligible Principle Requirement:  
i. Gundy v. United States: The sex offender registration and notification act was enacted by 

congress to protect public from sex offenders by establishing a comprehensive national system 
for their registration. Congress wanted a federal database because states weren’t doing a very 
good job. Sex offenders are required to register in every state they work, live, or study. 
Convicted sex offenders must register under subsection b before they are released from prison 
or within 3 days of receiving a lesser sentence that does not require incarceration. Pre-act 
offenders: individuals convicted of sex offenses before the enactment of SORNA (who are not 
currently in jail), congress delegated authority to the AG to specify applicability of the 
requirements of statue to pre-act offenders. The AG said that SORNA applies in full to pre-act 
offenders.  
a. Issue was whether SORNA violated the nondelegation doctrine and the court held no.  
b. The test for assessing whether a delegation of rulemaking authority unconstitutionally 

delegates legislative authority from Congress to an admin agency: 
§ A statutory delegation is constitutional as long as congress “lays down by legislative act 

an intelligible principle to which the person or body authorized to exercise the 
delegated authority is directed to conform”  

E. Should the nondelegation doctrine be more vigorously enforced? 
i. Advantages: 

a. Congress should have to make the important decisions about the means to accomplish its 
goals  

b. Otherwise, elected officials pass uncontroversial statutes with public purposes, but leave all 
the important decisions to unelected administrators who are overly aggressive or captured 
by the regulated industries  

c. When the statutes are ineffective, congress can blame the agencies for poor 
implementation  

ii. Disadvantages: 
a. It is too difficult (and beyond congress’s competence) to pass detailed legislation 
b. The nondelegation doctrine imposes impossible line-drawing problems for courts, who will 

then make subjective policy judgments based on whether they like what congress and the 
agencies have done.  

c. Broad delegation of legislative authority give the presidential administration greater 
authority, which is good because the president is elected and can more easily change 
policies to reflect the prevailing sentiments of the people.  



d. Congress should be able to address a serious problem in general terms—leaving 
controversial details to an expert (and relatively independent) admin agency.  

 
VIII. LEGISLATIVE CONTROLS  

A. Legislative Oversight  
i. If Congress really wants to constrain an agency’s actions, it may enact a clear statute which 

limits the scope of authority or discretion an agency has. Nevertheless, Congress has been very 
reluctant to do this. 

ii. When Congress finds a certain agency action objectionable, it may amend the enabling statute 
to overrule the administrative agency’s decision. Thus Congress continues to exert supervising 
authority over the agency. 

iii. Legislative overrides are difficult to accomplish, however, because the President will frequently 
veto those amendments to the enabling statute overriding the agency’s decision. 

iv. The potential solution to this problem is the legislative veto which allows Congress to override 
the agency without the need for the president’s approval (and thus without the risk of 
presidential veto).  

B. The Legislative Veto 
i. The legislative veto described a mechanism that allows legislators to invalidate or suspect 

agency action by less cumbersome means than the enactment of a statute 
ii. In Chadha, court held the leg veto to be unconstitutional because it violates bicameralism and 

presentment 
C. Immigration and Naturalization Service v. Chadha (1983): An enabling statute to the INS stated 

under what criteria aliens would be deportable. The Attorney General could suspend the 
deportation order. This happened in the case of Chadha. However, the enabling act also provided 
for Congress to be able to veto the suspension of the deportation (i.e. to deport the alien). 
Congress used this veto on the recommendation of the judiciary committee. The majority (Burger) 
argues that politically expedient compromises are not sufficient for going around the requirements 
of bicameralism and presentment (B+P). The majority strikes down the act.  
i. The majority argues that when any branch acts it is presumptively acting in accordance with the 

power the Constitution has assigned it. Therefore Congress legislates and the President 
executes.  

ii. Similarly there is the presumption that the agencies are executing the law. As such, B+P does 
not apply, for this article only applies to the law-making power, and not law execution. The 
House veto was legislative in nature for it altered the rights and obligations of Chadha that 
existed following agency execution. Therefore it required B+P. 

iii. The majority argues that safeguards exist when agencies enact rules: (1) they must follow the 
instructions left by Congress in the enabling statute, (2) N+C, and (3) are subject to judicial 
review. In this manner, there are a number of safeguards applicable to agencies. In stark 
contrast, the legislature is bound by NONE of these safeguards when they exercise their 
legislative veto.  

iv. Justice Powell’s concurrence stresses that the agency’s determination and the attorney 
general’s veto are examples of adjudication. There is a conflict if Congress steps in and 
adjudicates, for when they exercise their veto, they are adjudicating, yet providing Chadha with 
NO procedural safeguards. 

v. Justice White dissents. White calls the legislative veto a “politically expedient compromise.” The 
compromise is that the executive (and Attorney General) is delegated more discretionary 
authority, provided that it accept the oversight of Congress via legislative veto. He argued there 
was B+P because the President signed into law the statute permitting the legislative veto. 



D. In the years following Chadha, legislative vetoes have been enacted, particularly in situations 
where Congress will allocate funding. The executive by-and-large will accept these vetoes to obtain 
the discretion it needs to implement its programs, thus justifying some of the comments 
of “compromise” White made in his dissent. 
i. Prior to Chadha, legislative vetoes were deemed acceptable in the area of 

rulemaking. Chadha was an adjudication. The Court since struck down the legislative veto in 
rulemaking statutes, but the legislative veto has not disappeared. 

ii. Burger’s majority opinion exemplifies the formalist approach whereby the effect of the veto 
bypassing B+P is a constitutional violation of the separation of powers. White’s dissent reflects 
the functionalist approach whereby some flexibility is permitted for the sake of efficiency so 
long as one branch does not intrude too far on the functions of another. 

iii. Legislative committees will frequently be given oversight over the actions of certain agencies 
(often called “oversight committees”) 

iv. The appropriations committees in particular monitor the expenditures of funds by the 
executive.  

v. In addition, Congress also has the “power of the purse” which it may wield to achieve legislative 
goals without changing or amending existing enabling statutes. 

E. Alternatives to the Legislative Veto  
i. The Congressional Review Act (CRA) 

a. Applies throughout the federal government, and requires that virtually all rules (including 
interpretive rules and certain guidance) adopted virtually all agencies (including 
independent agencies) be submitted to Congress and the GAO (government accountability 
office) before they take effect.  

b. Under the CRA, Congress can nullify an agency’s rule by enacting a joint resolution of 
disapproval, which must be adopted pursuant to the requirements of bicameralism and 
presentment. If a rule is disapproved, the agency may not re-issue the rule “in substantially 
the same form” unless Congress enacts legislative allowing it to do so. 

c. The CRA can ONLY be used to undo things done at very end of admin. 
ii. The REINS Act  

a. Trump admin almost passed this.  
b. Under this proposals, no “major rule” could go into effect unless endorsed by a joint 

resolution of congress. A joint resolution, like a statue, requires concurrence of the House 
and Senate, plus a presidential signature or a two-thirds override of the veto in each 
chamber.  

F. Other Legislative Controls  
i. The Power of the Purse  

a. Congress and statute legislatures appropriate funds for every unit of government typically 
on an annual basis.  

b. The appropriations process provides a convenient way to achieve legislative objectives 
without altering the statutes that furnish authority to agencies.  

c. This can be accomplished by increasing or cutting funds for particular activities and even 
prohibiting an agency form spending any money to carry out a particular program or 
enforce a specific regulation.  

 
IX. PRESIDENTIAL CONTROL OF AGENCY ACTION  

A. Appointment Powers  
i. Buckley v. Valeo: Members of congress appointed several heads of the federal election 

commission and the court held that congress’s role in appointing commissioners to the FEC 
violated the appointments clause 



a. Art. II: “the president shall nominate, and by and with the advice and consent of the Senate, 
shall appoint . . . all other officers of the US, whose appointments are not herein otherwise 
provided for, and which shall be established by Law: but the Congress may by Law vest the 
appointment of such inferior Officers, and they think proper, in the president alone, in the 
Courts of Law, or in the Heads of Departments.” 
§ This clause established two officers:  

o Principal officers: appointment by president and affirmed by senate  
o Inferior officers: congress may vest appointment in the president alone, in the 

courts of law, or in the heads of departments  
o There’s a third category that includes the appointment of US employees, who 

are lesser functionaries subordinate to officers of the US who do not fall within 
the coverage of the appointments clause.  

§ Distinguishing between Principal and Inferior: 
o Inferior officers are generally subordinate to other principal officers  
o In Lucia v. US, the SC held that the SEC’s ALJs are inferior officers, whose 

appointments must be vested in the president, the courts of law, or the heads of 
a department (rather than through a merit based civil services hiring process 
operated by career staff). To be “officers of the US,” a person must be 
“continuing and permanent” and exercise “significant authority pursuant to the 
laws of the US” 

B. Removal Powers 
i. Intro  

a. Contrary to appointment, no constitutional provision as to removal. Removal flows from 
appointment power. 

b. The basic issues in these cases is whether Congress can restrict the president’s power to 
remove administrative officials? 
§ This matters because political control by the president = at will employers vs.  

independent agencies = can only be fired for good cause  
o if agencies know they can be removed at any time by president, more likely to 

respect president’s wishes. If congress can restrict the power to remove, then 
agency officials are more likely to act independently. In reality, might be subject 
to the powers of congress because congress controls everything, like the budget. 
Congress benefits form agency independence whereas president loses. Big sep of 
powers issue 

ii. Myers v. United States (1926): the court invalidates a statute on constitutional grounds that 
required the consent of the senate before the president could remove a postmaster from 
officer. The court suggested that congress could not limit the president’s removal power 
without violating article II. Court reasoned that the president needs the power to fire any public 
officer at will if he was to fulfill his constitutional duty to take care that the laws be faithfully 
executed = seemed to embrace “unitary executive theory” 
a. Court back tracks in Humphrey’s.... 

iii. In re Humphreys’ Executor: The FTC Act provided that a commissioner could be removed for 
inefficiency, neglect or malfeasance in office. FDR terminated a commissioner who objected 
with his New Deal provisions, without citing to any of the statutory requirements noted above. 
After the commissioner’s death the estate sued for damages claiming that the removal was 
unlawful. The Court held that the President did not have the discretion to do this 
a. The Court distinguished from an earlier case (Meyers) dealing with the postmaster general.  

§ The postmaster performed executive functions whereas the FTC commissioner 
performed quasi-judicial and quasi-legislative tasks. 



§ Moreover, the FTC was created to exert some independence from the executive. The 
authority of congress in creating quasi-judicial and quasi-legislative agencies, to require 
them to act in discharge of their duties independently of executive control cannot be 
doubted; and that authority includes, as an appropriate incident, power to fix the period 
during with they shall continue in office, and to forbid their removal except for cause in 
the meantime.  

b. RULE: Congress can limit the president’s ability to remove the heads of independent 
agencies who perform quasi-legislative and quasi-judicial functions.  

c. Humphrey’s Executor created the distinction of independent agencies created by Congress 
not subject to direct presidential control. Its most fundamental characteristic is that its 
heads could not be removed by the President except for “good cause.” 
§ Note, the distinction is not as simple as Departments and agencies. Some agencies are 

not considered independent of the President (e.g. EPA).  
§ Moreover, independent agencies appoint their own staff at their discretion, whereas in 

executive agencies, the White House has more say in staffing decisions. 
iv. In Bowsher v. Synar (1986), the SC held that Congress cannot play any role (the CG could be 

removed from office “for cause” pursuant to a joint resolution of Congress) in the removal of 
officials who perform executive functions, except by impeachment.  

v. Morrison v. Olson: This case deals with the Independent Counsel Act. When the independent 
counsel was assigned, the assistant attorney general refused to obey his subpoenas. The 
assistant attorney general fought this under the Appointments Clause. The court upheld the 
constitutionality of the act. 
a. One of the first questions the court needed to answer was what type of officer the 

independent counsel was. They deemed him to be an inferior officer. 
b. The court held that courts may appoint the independent counsel (IC) as his role is 

not incongruous with the role of an adjudicator. Where such incongruity exists, the 
appointment by a court of another inferior official may not be appropriate. 

c. The Court does away with the purely executive and quasi-judicial/legislative distinction 
that Humphreys made and creates a standard over whether the statute “unduly 
trammels” executive authority. The Court held the Act creating the IC and its removal 
restriction did not do this because: 
§ The Attorney General can still remove the IC “for cause.” 
§ The powers of Congress were not increased at the expense of the executive, for it was 

not involved in the removal decision. 
§ There existed restrictions on the appointment of an IC  
§ The IC had limited duties 

d. The Court also had in mind the events of Watergate, where Nixon had ordered his AG to fire 
the IC during the “Saturday Night Massacre.” The Court sees a need to protect the IC and his 
independence. 

e. Scalia dissented for he believes the President should have complete power over the 
executive branch. This is the unitary theory of executive power. 

f. Moreover, Scalia rejects the “unduly trammel” standard, preferring a rule. He warns that 
the (IC) will allow for political attacks against the President in the form of unwarranted 
investigations. (Whitewater?) Nothing can check the potentially excessive zeal of the IC. 

vi. Free enterprise Fund v. PCAOB 
vii. Seila Law LLC v. Consumer Financial Protection Bureau: The CFPB issues a civil investigative 

demand to Seila Law to investigate the legality of the firm’s busines practices. The firm refused 
to comply on the grounds that the agency’s violation the sept of powers. CFPB was established 
in the wake of 2008 financial crisis as an independent agency charged with ensuring that 



consumer debt products are safe and transparent. Instead of placing the agency under the 
leadership of a board with multiple members, congress provided that the bureau would be led 
by a single director, who served for a longer term than the president and cannot be removed by 
the president except for inefficiency, neglect, or malfeasance. 
a. Congress violated the separation of powers by providing that the CFPB would be led by a 

single director who cannot be removed by the President except for inefficiency, neglect, or 
malfeasance 

b. The court also held that the Director’s removal protection is severable from other state 
provisions bearing on the CFPB’s authority. The agency may therefore continue to operate, 
but its director . . . must be removable by the President at will 

 
X. SCOPE OF JUDUCIAL REVIEW  

A. APA Provisions: 
i.  

B. Basic Types of Challenges: 
i. Procedurally invalid  

a. Applicable to rulemaking (no notice and comment) or adjudicatory order (if formal 
proceeding because agency didn’t comply with FAA or other procedural safeguard required 
by statue)  

ii. Contrary to law (i.e., unconstitutional or contrary to statute)  
a. Applicable to rule or adjudicatory order 

iii. Arbitrary and Capricious   
a. Applicable to rule or adjudicatory order 
b. discretionary determinations/factual findings in informal proceedings 

iv. Not supported by substantial evidence  
a. Applicable to rule or adjudicatory order, but only formal proceedings 
b. factual findings in formal adjudication and formal rulemaking 

C. Review of Agency Findings of Basic Fact in Formal Proceedings 
i. Trial De Novo  

a. The court received evidence on its own and redecides the case. APA § 706(2)(F). 
ii. Independent Judgment on the Evidence  

a. The court decides the case on the record made by the agency but need not five any 
deference to agency fact findings  

iii. Clearly Erroneous  
a. The court reverses if it is left with the definite and firm conviction that a mistake has been 

committed  
b. This is similar to the standard used by federal courts in overturning trial decisions without a 

jury. 
iv. Substantial Evidence  

a. The court cannot reverse if a reasonable person could have reached the same conclusion as 
the agency  

b. This standard is normally used in reviewing agency fact findings in formal adjudication  
c. This is the dominant standard used in federal administrative law. APA § 706(2)(E). The court 

may not reverse if a reasonable person could have reached the same conclusion as the 
agency. This is the same standard federal courts use in reviewing jury decisions. It is used in 
formal rulemaking and formal adjudication decisions 

v. Arbitrary and Capricious 
a. Used in informal rulemaking and informal adjudication decisions. APA § 706(2)(A). 

vi. Some Evidence  



a. The court cannot reverse if there is some evidence in support of the agency’s conclusion 
vii. Facts not Reviewable at all  

a. A statute may preclude any judicial review of an agency’s factual determinations  
D. Substantial Evidence  

i. Universal Camera Corp. v. NLRB: An ALJ determined that an employee was not fired in 
retaliation for previous testimony to the agency, but a Board reversed the decision. The 
appellate court deferred to the Board’s decision. The Court held that there was substantial 
evidence to back up the findings of the Board that the employee was fired in retaliation for his 
previous testimony. Nevertheless, the Court vacated the case to the appellate court because it 
had failed to take into account the decision of the ALJ in reaching its conclusion. The court of 
appeals should have afforded the ALJ’s decision some consideration. 
a. The ALJ was the body that conducted the hearing where the original findings were made. 

Why defer to the Board? 
§ Expertise of the Board regarding labor practices 
§ Deference allows the courts to review agency decisions quickly (unlike de novo review) 

which in turn means fewer cases will be reviewed 
§ Congress wanted the agency to be the primary decision-makers in this area, allowing 

courts to correct only very problematic decisions 
§ Congress delegated authority to a Board reflecting its current interests (perhaps pro 

labor?) 
b. In effect, application of the substantial evidence test in these situations is meant to limit the 

court’s power to reverse agency fact findings. 
c. This case exemplifies the fact that agency heads have greater power to reverse an 

examiner’s findings than do courts reversing the decisions of an agency.  
ii. RULE: Board findings of fact are entitled deference, must be supported by substantial evidence 

– or what a reasonable mind would accept as adequate 
a. Examine whole record – including ALJ decision -- for evidence that supports the Board’s 

decision – give them benefit of doubt  
b. After finding positive evidence – chip away with the contradictory 
c. Could a reasonable person find what the Board found? 

§ Examine whole record – including ALJ decision -- for evidence that supports the Board’s 
decision – give them benefit of doubt  

§ After finding positive evidence – chip away with the contradictory 
§ Could a reasonable person find what the Board found? 

o The court will only intervene in what ought to be the rare instance when the 
standard appears to have been misapprehended or grossly misapplied.  

o If a reasonable person could go either way, then the reviewing court must defer 
to the agency’s fact finding.  

§ Weighing ALJ’s Findings – because part of whole record (557(c)) 
o Give probative value that the decision intrinsically commands 

• Where there is a difference of opinion – counts as a minus factor against 
the Board’s choice 

• Documents do not intrinsically command more probative value 
• Testimony in a case where credibility matters – tougher for Board 

iii. Substantial evidence: When court is looking to this again, the court is not reweighing the 
evidence, but they are just looking to the record to get information for both sides, and then 
they are seeing if the outcome was reasonable for a person to come to that conclusion. 

 
XI. JUDICIAL REVIEW OF STATUTORY INTERPRETATION 



A. Judges vs. Agencies’ Interpretation 
i. Agencies are in a better position to interpret – expertise 
ii. Agencies are politically accountable through President 
iii. Interpretations are dynamic – revolve and change 
iv. Policy is an agency matter – not court – because of expertise and accountability 

B. Chevron Deference  
i. Chevron v. NRDC: The EPA interpretation of the Clean Air Act allowed them to view several 

stationary sources on a plant as one source for the purposes of granting permits for the 
modifications or construction of pollution emitting sources (smokestacks). This was called 
the “bubble concept.” The NRDC was concerned that this interpretation allowed the emitting 
companies to maintain the status quo in air pollutants rather than actively reduce it thus 
offending the legislative intent of Congress in the Clean Air Act. 
a. The Court developed the following rule (The Chevron two-step) for evaluating legal 

interpretations made by agencies: 
§ Whether Congress has unambiguously spoken to the precise question. This can be done 

by examining: 
o Legislative intent 
o Statutory text 
o If so, then the agency must follow the legislature’s intent 

§ If not, then the court must determine whether the agency interpretation is permissible 
or reasonable. 

b. The court looks at the statutory text and it leaves the definition of what a “source” is 
unclear. In looking at the legislative history, it finds that Congress was concerned about 
balancing two separate, conflicting interests: economic interest in allowing capital 
improvements to plants and improvement of air quality. 

c. The Court moves onto the second step, asking whether the agency interpretation is based 
on a “permissible construction” of the statute (i.e. reasonable). This standard of strong 
deference is based on the fact that: 
§ the agency has expertise in the field 
§ Congress delegated authority to the agency to interpret the statues by: 

o Failing to treat the question 
o Implicitly leaving the question to the agency with their silence 

§ agency and administrative state is politically accountable 
d. The Court found the interpretation reasonable because it struck a balance between the 

aforementioned conflicting interests 
ii. A major criticism of the Chevron decision is that it delegated too much power to the Executive. 

Moreover, while the agency might use its expertise and employ informal rule-making and 
N+C procedures to enact regulations, the agency may decide the matter as a means of policy 
(policy decision/statement). Policy is influenced by the Executive. In this case, the EPA 
determined that it was important to protect industry against environmental regulations. 

iii. “Gap filling” requires the formulation of policy which, in the absence of legislative input, will 
require policy decisions made by the executive and administration. When Congress does not 
unambiguously resolve the question at issue, the agency will have wide discretion to apply its 
own interpretation to carry out the enabling statute. 

iv. When Should Chevron Apply? 
a. Chevron applies when the interpretation is any of these categories: (can be evaluated as 

when congress has delegated authority and the agency has used that authority in 
decisions) 
§ N&C/Informal Rulemaking 



§ Formal Rulemaking 
§ Formal Adjudications 

b. Chevron applies when 
§ Using delegated authority to carry force of law (something in the agency about the rules 

being binding) 
§ Interpretation is made in the exercise of that authority 

c. If it doesn’t apply – Go to Skidmore  
§ Agencies only interpret statutes and their own regulations – not the APA 

v. Exceptions to Chevron: 
a. When interpretation raises serious constitutional issues 
b. When interpretation departs from Supreme Court precedent 
c. When an interpretation limits a private right of action conferred by statute onto a private 

party 
C. Skidmore 

i. Basics  
a. Skidmore – (Much less deference) Chevron is about space of reasonability – this gives 

agency a thumb on scale (Court: What did the experts say?) 
§ When to use skidmore deference?  

o Informal adjudication 
o Policy Statements 
o Interpretive Rules 
o Other Guidance Documents 

b. RULE: Skidmore Test applies to expertise itself – and how Courts should defer to it when 
cases are brought to court, but not heard by the agency. 
§ But even if Court endorses interpretation in a holding using Skidmore, Agency may 

change mind – this could make its position less reliable 
ii. Christensen v. Harris County: The Court differentiated between relatively formal administrative 

procedures, which would receive Chevron type deference, and informal procedures which 
would receive more of a Skidmore type deference.  
a. Interpretations such as those in opinion letters (those that lack the force of law) do not 

warrant Chevron-style deference. Instead, interpretations contained in formats such as 
opinion letters are “entitled to respect” under our decision in Skidmore, but only to the 
extent that those interpretations have the “power to persuade”  
§ The court explained that the opinion letter was not the product of notice-and-comment 

rulemaking or formal adjudication  
§ It went on to state that “interpretations such as those in opinion letters—like 

interpretations contained in policy statements, agency manuals, and enforcement 
guidelines, all of which lack the force of law—does not warrant chevron style 
deference”  

iii. In Skidmore v. Swift, the court conducting judicial review would acknowledge nothing more 
than the agency interpretation’s “power to persuade.” Mead was meant to clarify what the 
Court had established in Christensen. Skidmore deference is synonymous with “weak 
deference.”   

iv. United States v. Mead Corp: After years of treating Mead’s day-keepers as exempt from a duty, 
the Customs Service issued a “ruling letter” specific to Mead making a duty of 4% was 
applicable. The ruling letter deemed the day-keepers to be “bound diaries” subject to the tariff. 
The Court determined that the ruling letters were NOT entitled to Chevron deference. However, 
some level of deference might be appropriate. Their interpretation might be entitled 



to Skidmore deference (the letters have the “power to persuade”). Thus the Court remanded 
the case to see if Skidmore deference might apply. 
a. Chevron applies when Congress has delegated authority to the agency generally to make 

rules carrying the force of law, and that the agency interpretation claiming deference was 
promulgated in the exercise of that authority. There are many reasons to deny Chevron 
here... 
§ Customs does not generally engage in notice and comment practice when issuing rule 

letters and their treatment by the agency makes clear that a letter’s binding character as 
a ruling stops short of third parties. Customs has regarded a classification as conclusive 
only between the party itself and the importer to whom it was issues, and even then 
only until customs has given advance notice of intended change.  

§ Not entitled to chevron because no indication congress intended to carry force of law, 
but could be entitled to claim respect regarding its persuasiveness under Skidmore. 

D. Auer Deference  
i. Critiques of Auer 

a. Violates APA, gives agencies too much “unconstrained power,” and abdicates the traditional 
judicial role of saying “what the law is” (i.e., tracks critique of Chevron) 

b. Separation of powers required strict separation between lawmaking and interpretation (i.e., 
Auer allows agencies to write and authoritatively interpret their own rules”  

c. Auer creates incentives for strategic manipulation by agencies (adopt vacuous regulations; 
then seek strong deference for very detailed interpretations/guidance) (i.e., gives agencies a 
sneaky way around notice and comment/guidelines in Mead) 

ii. Responses 
a. Unreasonable or erroneous agency interpretations of their own regulations will still be 

invalidated by courts;  
b. There is no evidence that agencies engage in strategic manipulation of this nature—and 

indeed, there are strong incentives for them to adopt relatively specific regulations; and  
c. Agencies are in the best position to say what their regulations mean  

iii. Kisor v. Wilkie: 
a. (1) Auer only kicks in if the regulation is genuinely ambiguous and the court has exhausted 

all the traditional tools of construction; (2) the agency’s interpretation must be reasonable; 
(3) it must be an authoritative statement of the agency’s considered position; (4) it must 
implicate agency expertise; (5) the underlying regulation must do more than simply repeat 
statutory language; and (6) the new interpretation cannot create unfair surprise 

E. Arbitrary and Capricious (or Abuse of Discretion) Test: 
i. Citizens to Preserve Overton Park, Inc. v. Volpe: The court reviewed a decision by the secretary 

of transportation to grant funds to build and interstate highway through a park, despite a 
statutory directive that prohibited the use of parks for highway unless “there is no feasible and 
prudent alternative” The secretary’s decision was informal adjudication because formal 
proceedings were not required by statute, and the decision was based on the particular 
circumstances (i.e., should we provide funds to build a highway through this park?) 
a. The court provided an extensive and influential discussion of the applicable standard of 

review:  
§ “The Court is first required to decide whether the Secretary acted within the scope of 

his authority” (i.e., was the decision contrary to law?) 
o E.g., no reasonable or prudent alternative = last resort, not most convenient or 

economical option 
§ The APA further “required a finding that the actual choice made was not “arbitrary, 

capricious, or an abuse of discretion” (i.e., was this really a last resort?) 



o “to make this finding the court must consider whether the decision was based on 
a consideration of the relevant factors and whether there has been a clear error 
of judgment . . . . the court is not empowered to substitute its judgment for that 
of the agency.” 

ii. Motor Vehicle Manufacturers Association v. State Farm: NITSA established to reduce the 
number of vehicular accidents on the nation’s highways. NITSA focused on “passive restraints”, 
namely automatic seatbelts, but the agency determined this was far too expensive and people 
would disconnect the seatbelts. NITSA ultimately rescinded Standard 208. The case surrounded 
whether NITSA’s decision to rescind Standard 208 was arbitrary or capricious. The Court 
determined that it was. The Court remanded the matter the agency to provide a reasoned 
explanation for their decision 
a. Because the agency was rescinding an existing rule as opposed to adopting a new rule, the 

agency should be shown more deference than normal. However, the court did not agree 
with this theory. The court would apply the same standard to the agency’s decision to 
rescind an existing rule as they would the agency’s adoption of a new rule. 

b. This standard is what becomes known as hard-look judicial review. It was developed in the 
DC Circuit prior to the Supreme Court’s application here. The Court examines the 
(administrative) record that was before the agency at the time the decision was made. A 
decision will be arbitrary and capricious if the agency: 
§ has relied on factors Congress has not intended it to consider 
§ entirely failed to consider an important aspect of the problem 
§ offered an explanation for its decision running counter to the evidence before the 

agency 
§ made a decision so implausible that it cannot be explained away with a difference in 

view or expertise. 
c. This is also called the reasoned decision making requirement. 
d. This standard (arbitrary and capricious) is a higher than the rational basis test. Under the 

rational basis test virtually any rational means to serve a legitimate end will pass. 
e. The Court held that the decision to rescind Standard 208 was arbitrary and capricious. In its 

decision to rescind the standard, the agency failed to consider important aspects of the 
problem, namely an airbag-only option, as opposed to necessarily lumping in automatic 
seatbelts in the category of “passive restraints.” Moreover, it failed to consider that drivers 
may be too lazy to unhook automatic seatbelts. 

iii. The appropriate remedy where a result is found to be arbitrary and capricious, (remand) v. 
(vacate and remand) is left to the discretion of the reviewing court. Factors include the extent 
to which vacating rule will cause disruption or disappoint reliance interests. 

iv. Hard-look judicial review applies to both the rule-making and adjudication context when 
reviewing decisions made at the agency’s discretion. The review is based on the administrative 
record before the agency at the time it made its decision. 

v. Is hard-look judicial review by federal courts “too hard” on agencies?  
a. Disadvantages  

§ Makes rulemaking very time consuming, difficult, and expensive.  
§ May ossify the rulemaking process (and lead agencies to make more policy through 

informal adjudication or guidance)  
§ Can be very unpredictable in application and may facilitate “judicial activism” 

b. Advantages  
§ Leads to more deliberative, and carefully considered agency decisions.  
§ Leads to better rules  



§ Helps legitimize agency lawmaking (n-a-c rulemaking plus hard-look review mimics and 
ideal legislative process) 

 
XII. JUDICIAL REVIEW OF AGENCY ACTIONS  

A. Types of Review  
i. Statutory review – The APA provides that if the enabling statute has created a specified 

procedure for judicial review, then this must be followed. The trend is to give jurisdiction to 
appellate courts to review administrative decisions, as opposed to trial courts. 

ii. Non-statutory review - § 703 provides that if no statutory review is provided, then the plaintiff 
may resort to any form of judicial review in the claimant’s jurisdiction. The normal rules of civil 
procedure would apply. 

B. The Federal APA has been interpreted as a waiver of the US Government’s sovereign 
immunity when the claim is seeking injunctive relief. Another waiver of sovereign immunity would 
be required for monetary damages 

C. Preclusion of Judicial Review  
i. § 701 of the APA provides that “this chapter authorizing judicial review of final agency action 

applies, according to the provisions thereof, except to the extent that— 
a. Statutes preclude judicial review; or  
b. Agency action is committed to agency discretion by law.” 
c. If what is being challenged is not agency action, there is no judicial review under the APA. 

ii. Hierarchy of Statutory Preclusion of Judicial Review: 
a. Constitutional Issues  

§ Almost never precluded 
b. Other important challenges to the legality of the agency’s program  

§ Courts will really strain to allow such legal challenges to go forward  
c. Discretionary decisions including the implementation of the program 

§ Courts will more readily find the judicial is precluded by statute  
d. Factual findings or routine application of law to facts  

§ More readily precluded from judicial review  
iii. Bowen v. Michigan Academy of Family Physicians: secretary adopted a regulation allowing 

lower level of pay for allopathic physicians than others. The agency argued that the statute 
precluded judicial review by the medicare act. The court said that there was a strong 
presumption of judicial review.  
a. To preclude judicial review under this bill a statute, if not specific in withholding such 

review, must upon its face give clear and convincing evidence of an intent to withhold it.  
§ Presumption may be overcome by (1) specific language or specific legislative history that 

is a reliable indicator of congressional intent or (2) a specific congressional intent to 
preclude judicial review that is fairly discernable in the detail of the legislative scheme.  

b. While the medicare act precluded JR of the amount of certain payments, the statute was 
not intended to preclude legal challenges to the method by which such amounts are 
determined.  

iv. The normal presumption regarding the reviewability of agency decision is STRONG.  
a. This presumption will not be cut off unless there is persuasive reason to believe that such 

was the intent of Congress.  
b. The court has previously held that the failure to authorize judicial review for determinations 

of the amount of Part B awards, provided persuasive evidence that Congress deliberately 
intended to foreclose further review of such claims (US v. Erika). The result was supported 
by legislative history of the Medicare Act, as well as the fact that these routine 
determinations are made by private health insurance carriers who contract with the 



secretary. Bowen can be distinguished because plaintiff’s challenges to method of 
calculating payments was not foreclosed. Plaintiffs cannot challenge amount 
determinations made in adjudication; they can challenge rules adopted in rulemaking.  

v. Heckler v. Chaney:  Prisoner states that use of chemicals for lethal injection were not proven 
safe under the Food and Cosmetic Act. The FDA refuses to take enforcement action against the 
Texas Correction Dept. The Court held that this agency action was precluded from judicial 
review. An action is committed to agency discretion by law when a statute is written in such 
broad terms that there is “no law to apply.” 
a. Heckler applies when the agency refuses to take a specific enforcement decision or action 

that someone has asked them to take.  
§ if statute doesn’t require them to take action they don’t have to. 

vi. Norton v. Southern Utah Wilderness Alliance: SUWA claimed that (1) BLM had violated its non-
impairment obligation under the FLPMA by allowing degradation of certain wilderness study 
areas; and (2) BLM has failed to implement provisions in its land use plans relating to ORV use. 
SUWA claims that it was entitled to judicial review under 706(1) of the APA, which provides that 
the reviewing court shall compel agency action unlawfully withheld or unreasonable delayed.  
a. The court held that agency action cannot be compelled because “a claim can only proceed 

under 706(1) where a P asserts that an agency failed to take a discrete agency action that is 
required to take.” 
§ The relevant statutory provision “is mandatory as to the object to be achieved, but it 

leaves BLM a great deal of discretion in deciding how to achieve it. It assuredly does not 
mandate with the clarity necessary to support judication action under 706(1), the total 
exclusion of ORV use 

o Basically, Plaintiffs could only get JR if the statute specifically excluded ORV use 
and it did not  

 
CHALLENGING AGENCY ACTION: THE AVAILABLITY OF JUDICIAL REVIEW 
I) Standing to Seek Judicial Review 

a) Constitutional requirements (Allen v. Wright) = parents of black children  
i) Injury in fact 

(1) Concrete distinct and palpable, not abstract, ideological or hypothetical. 
(2) Actual and imminent, not speculative.  
(3) Personal or particularized. 

ii) Causation 
(1) Injury is fairly traceable to the defendant’s actions.  

iii) Redressability 
(1) Injury likely to be redressed by the relief requested.  

b) Prudential Limits 
i) No raising third-party’s rights 
ii) No generalized grievances better addressed to the political branches. 

(1) Now part of constitutional standing. Lujan; Lexmark 
(a) Still need to have concrete injury, even if shared by everybody. Akins 

iii) Complaint must fall within one of the interests protected by the statute.  
(1) Now a tool of statutory interpretation about whether P has a cause of action. Lexmark 

c) Congress wants to cast standing broadly in regulatory statutes.  
i) Less oversight required from Congress. 
ii) Protect their statutory mandates into the future.  
iii) A rational regulator will respond to those who can challenge its actions.  
iv) Difficult for Congress to correct agency action that deviates from Congressional intent.  



d) FEC v. Akins 
i) Akins wants information from AIPAC – files a complaint with the FEC. 
ii) Injury asserted – lack of information needed to evaluate candidates for public office.  
iii) Generalized grievance – widely shared – here shared by every voter in the United States.  

(1) Doesn’t have to be a differentiated injury. Everyone can have the same injury as long as it is 
concrete.  

iv) Prudential limits can be waived by the Court, or by Congress through statute.  
e) Lujan v. Defenders of Wildlife 

i) Alleged injury – won’t be able to see animals.  
(1) Aesthetic injuries are concrete.  
(2) Fails the imminence test because no one plans to go.  

 
II) Procedural injuries 

a) The procedural requirement must protect a concrete interest – doesn’t have to be specified in the 
statute, but has to be able to be extracted by the Court.  
i) Example – notice and comment protects the right of the public to participate.  

b) If you can show you suffer a procedural injury you don’t have to causation and redressiblity in the 
same way.  
i) Don’t have to prove that the agency will change its mind.  

 


