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I. PERSONAL JURISDICTION 
(PJ + Notice) + SMJ = Federal Jurisdiction 

 ^Venue^   

1. Authority 

a. Due Process Clause 14th Amendment and Full Faith & Credit Clause 

b. Rule: The power of a court to exercise control over a particular person or item of property. 

c. Rule: PJ is properly exercised over the D because he has an appropriate connection with the 

forum state. He resides and intends to remain in the forum state, he committed acts in the forum 

state or which impacted the forum state.  

2. Absolutes 

a. Presence: D is served process in the forum state 

b. Domicile: D resides in the forum state 

c. PPB/Incorp: D is a business which is incorporated or has its PPB in the forum state 

d. Consent: D consents to waive PJ 

3. Traditional Basis 

a. Rule: PJ is proper if (1) D is found and served within the forum state, or (2) D consents to waive 

PJ objections 

b. Case: Pennoyer 

4. General Jurisdiction 

a. Rule: Contacts unrelated to the cause of action but enough to sustain jurisdiction because they 

are systematic and continuous.  

i. Individual – must be domicile, consent, or presence 

ii. Corporation – must be “at home” in the forum state: PPB or Incorp 

b. Case:  

5. Specific Jurisdiction 

a. Rule: Contacts related to the cause of action are isolated and sporadic. 

b. Plaintiff has burden of proving D’s minimum contacts; then D has burden to present 

compelling evidence that may overcome that determination.  

c. Minimum contacts test 

i. Issue: Should D reasonably anticipate being haled into the forum state’s court based on 

his conduct and minimum contacts? 

ii. Rule: Contacts with the forum state must be purposeful and substantial so that D 

reasonably anticipates being haled into the forum state 

iii. Case: WWV 

iv. Types of contacts 

1. Isolated and causal OR continuous and systematic 

a. Case: International Shoe 

b. Example: Advertising, soliciting, salesmen, marketing 

c. COA must relate to D’s contacts with the forum state 

2. Purposeful availment or unilateral act 

a. Case: McGee, Hanson, and WWV 

b. Purposeful availment – Defendant must purposefully avail himself of the 

privilege of conducting activities within the forum state, thus invoking the 

benefit and protections of its laws.  
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i. Example: expectation that goods will be bought in forum by 

consumers 

c. Unilateral activity – The unilateral activity of those who claim some 

relationship with a nonresident defendant cannot satisfy the requirement of 

contact with the forum state.  

3. Stream of commerce 

a. Case: Nicastro 

b. Rule: The placement of a product into the stream of commerce without 

more is not an act of the D purposefully directed toward the forum. 

c. Need more like designing the product for the market in the forum, 

advertising in the forum, marketing product through distibutor sales, etc. 

d. Only permits PJ if D purposely targeted the forum state  

i. Example: Movement of goods from manufacturer through 

distributor to consumers  

4. Contractual business relationship 

a. Case: McGee and BK 

b. Rule: Contract alone is not sufficient to support personal jurisdiction over 

a nonresident defendant. A contract is ordinarily but an intermediate step 

serving to tie up prior business negotiations with future consequences 

which themselves are the real object of the business transaction. 

c. I think if D consented to the forum court’s jurisdiction as a term of the 

contract, then it is likely proper there but not for sure.  

d. Signing a contract is not sufficient minimum contacts  

5. Online transaction 

a. Case: Abdouche 

b. Sliding scale test: the level of interactivity and commercial nature of 

exchange of information that occurs on a website 

i. If high, then PJ 

ii. If no, then no PJ 

6. Intentional tort 

a. Case: Abdouche 

b. Calder effects test: intentional act expressly aimed at forum state, and 

caused harm suffered, and D knew would be suffered by forum state 

v. Causes of action 

1. Specific jurisdiction: D’s isolated and causal contacts with forum state are related 

to the COA 

2. General jurisdiction: D’s continuous and systematic contacts with forum state are 

unrelated to the COA 

d. Fairness Factors 

i. Rule: PJ must not offend traditional notions of fair play and substantial justice.  

ii. Burden on the defendant 

1. Travel, expense, etc.  

2. If corp, harder to show burden because they can afford it 

iii. State’s interests 

1. States want to enforce their laws, etc. 

iv. Plaintiff’s interests 



3 
 

1. Witnesses were there, doctors there, etc.  

v. Judicial Interests 

1. Is it efficient for one state to interpret another state’s law? Witnesses, documents, 

etc. for trial. 

vi. Substantive social policies 

1. Actions that affect people in multiple states like Toyota brakes failing. 

6. Domicile 

a. Rule: An individual defendant has domicile if it resides in and intends to stay in the state.  

b. Rule: A corporation/business has domicile where it is incorporated and has its PPB.  

c. Individual – can only be 1  

i. D’s residence 

1. Voter registration, drivers license, work, taxes, etc. 

ii. D’s intent to stay 

iii. Example: Even though D moved to CA and is a resident there, his last domicile was in 

CT where he both resided and intends to go back. If he can’t meet both elements in CA, it 

doesn’t matter if he doesn’t meet element of residing in CT because it’s like his fall back. 

He has to have domicile somewhere. 

d. Corporation/Business – can be 1+ 

i. State incorporated 

ii. State HQ/Principle Place of Business 

7. Defenses to PJ 

a. 12(b)(2-5) must be filed: 

i. BEFORE or WITH 12(b)(6) motion, OR 

ii. WITH answer 

iii. BEFORE or WITH 12(b)(1) 

b. If file 12(b)(1), 12(b)(6), or answer before 12(b)(2-5), then D has waived objections to 12(b)(2-

5) 

8. Notice and Service 

a. Rule: A constitutional requirement reasonably calculated, under all the circumstances, to apprise 

interested parties of the pendency of the action and afford them reasonable opportunity to be 

heard and present their objections. 

b. Rule 4 

c. Requirements 

i. Summons AND complaint 

ii. To each defendant 

iii. Cannot be served by someone under 18 or by party of suit 

iv. Not necessary that D actually received notice, but must be reasonably likely he was 

informed 

1. Eg, drop it off with wife and wife doesn’t tell husband. Not our problem. 

d. How to serve 

i. According to state law 

ii. Personal service 

iii. At their abode (substitute service) 

1. Domicile for subst service – dwelling or usual place of abode left with other 

person who lives there 

2. Hotel room/dorm is fine 
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3. Can have multiple dwellings 

iv. By an authorized agent 

1. Agent service – for corporate defendants  

e. Waiver 

i. D has an advantage of more time to respond to the complaint if he waives 

ii. In writing, 30 days to waive, etc.  

iii. Must have good cause not to waive or pay expenses  

f. Timing 

i. 90 days – P’s time to serve after filing the complaint, or the complaint will be dismissed 

without prejudice.  

ii. 21 days – D’s time to respond and file answer 

iii. 30 days – D’s time to return waiver after date sent by P 

iv. 60 days – D’s time to file answer after date waiver sent by P 

1. If D waives service, they get additional 39 days: 60 days – 21 day response  

g. Sufficiency of Publication:    

i. Persons with Known Whereabouts: Notice of at least first-class mail. 

ii. Persons with Address Unknown: Publication is sufficient.  

iii. Real Estate:  Attachment of Real Estate and publication may be sufficient; people usually 

are aware of their possessions.   

iv. Default Rule:  Notice should be given by first class mail.   

9. Venue 

a. 28 USC Section 1391 

i. (b)(1) – residential: any defendant resides, if all reside in same state 

ii. (b)(2) – transaction: substantial part of the events or omissions giving rise to the claim 

occurred  

iii. (b)(3) – fallback: if neither 1 or 2, then any district where PJ over D 

b. Residence 

i. Individual  

1. Natural person – where they are domiciled 

a. Legal aliens 

b. US citizens  

2. Non-US citizen 

a. Any judicial district  

b. Other D residencies trump 

ii. Corp/Business/Union 

1. District with PJ 

2. If none, then most sig contacts  
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II. SUBJECT MATTER JURISDICTION 
1. Exam BLL: 

a. Subject Matter Jurisdiction can be established in three ways: Through Fed Q jurisdiction, 

diversity jurisdiction, or supplemental jurisdiction.  

b. Federal Question Jurisdiction is proper when a well-pleaded complaint arises under the 

Constitution and the laws of the United States; a suit arises under the Constitution and laws of 

the US only when the P’s statement of his own cause of action shows that it is based upon those 

laws or the Constitution; anticipated defenses and counterclaims will not be considered 

c. Diversity Jurisdiction is proper when there is complete diversity of citizenship between the 

parties and the amount in controversy exceeds the sum or value of $75,000. 

d. Supplemental jurisdiction is proper when an added claim that arises from the same case or 

controversy as the original claim; a claim arises from the same case or controversy when it 

shares a common nucleus of operative facts with the original claim.  If based solely on diversity, 

1367(b) exceptions may prohibit jurisdiction. 

2. SMJ can NEVER be waived 

a. If the court or a party determines that the court does not have SMJ, it must remove/dismiss the 

case. 

3. Federal Question Jurisdiction 

a. 28 USC 1331 

i. Rule: The cause of action must arise under the constitution, treaties, or federal laws and 

regulations of the United States.  

b. Well-pleaded complaint rule:  

i. The court only look to the claim in P’s initial complaint to determine SMJ, not her 

defense or D’s counterclaims 

c. Courts have original jurisdiction of all civil actions arising under the constitution, laws or treaties 

of the United States 

d. If a complaint arises under a state claim (eg breach of contract), but plaintiff’s claim has a 

substantial issue of federal law that a court must decide for P, then fed court may assert SMJ. 

Must not open the floodgates in the court though.  

4. Diversity Jurisdiction 

a. 28 USC 1332 – determined when complaint is filed NOT when events occurred.  

b. 2 requirements: 

i. Complete diversity between the parties on both sides of the aisle 

1. Determined at the time suit is filed, but if you add another D who is not-diverse, it 

will ruin complete diversity.  

2. Court can sever defendants to establish complete diversity  

3. Citizenship under SMJ 

a. Present domicile and intent to return 

b. If unclear where domicile is, look to intent 

4. Citizenship for corporations 

a. Nerve test – Corporation is a citizen of the state where it’s 

i. Incorporated, and 

ii. PPB (high level officers direct, control and coordinate activities) & 

HQ NOT where corp does most daily business  
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ii. Amount in controversy must exceed 75k – legal certainty standard  

 

Single plaintiffs may aggregate claims (related or 

unrelated) against a single defendant. 

P (Claim 1 + Claim 2) v. D = YES 

Multiple plaintiffs may not aggregate separate and 

distinct claims to reach the jurisdictional amount, 

even if factually related. 

P1 (Claim 1) + P2 (Claim 2) v. D = NO 

If one plaintiff has a claim in excess of statutory 

amount, and a second plaintiff has the same claim 

for less than the statutory amount, both against the 

same defendant, then both plaintiffs may sue in 

federal court.  Also applies to class action lawsuits.  

(supported under Court’s interpretation of 28 U.S.C. 

§ 1367). 

P1 (Claim 1 > $75K) + P2 (Claim 1 ≤ $75K) v. D = 

Yes 

Multiple plaintiffs may aggregate claims only if 

they are based on a common undivided interest. 

Like common title 

(P1 + P2) (Claim 1) v. D = YES 

Single plaintiffs may not aggregate claims against 

multiple defendants (this rule does not affect joint 

liability claims) 

P (Claim 1) v. D1 + P (Claim 2) v. D2 = NO 

P (Joint Liability Claim) v. D1 + D2 = YES 

 

5. Supplemental Jurisdiction 

c. Adds state claims, that do not independently qualify for original jurisdiction, to pre-existing 

federal claims in federal court 

d. If second claim is based on non-diverse D, then court will not exercise supp jur because it would 

destroy diversity for OG claim. 

e. 28 USC 1367 

i. 1367(a) – state claims must have common nucleus of operative facts with the initial 

claim. 

ii. 1367(b) – if based solely on diversity, then exclusions to supp jur apply 

1. Based on plaintiff’s claims against other parties joined under 14, 19, 20 and 24 

iii. 1367(c) – reasons court may decline supp jur 

iv. 1367(d) – tolls expiration of filing back in state court after dismissal   

f. If supp jur doesn’t apply, then P can either drop the state claim or bring entire lawsuit in state 

court 

g. Gibbs factors 1367(c) 

i. Court may decline to exercise supp jurx. over a claim if: 

1. Novel or complex issue of state law 

2. State law claim substantially predominates  

3. All other claims over which USDC had jurx. were dismissed 

4. Expectational circumstance  
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III. PLEADINGS 
1. Rule 7 – Pleadings 

a. Purpose of pleading is to inform other parties of their intentions  

b. 7(a) – list of acceptable pleadings 

c. 7(b) – motion – request for a court order 

2. Rule 8 – Complaint and Defenses 

a. 8(a) 3 elements:  

i. Jurisdiction 

1. Must state a corp PPB and HQ – if missing, file 12b1. 

ii. Claim – Twombly and Iqbal 

1. Rule: Must state a short, plain statement of claim showing that P is entitled to 

relief 

2. Complaint must contain sufficient factual matter, accepted as true, to state a 

plausible claim with potential relief   

3. If true, is it plausible that plaintiff could prevail? 

a. Possible – plausible – probable 

4. Legally vs factually sufficient 

a. Legally – elements of a COA must speak to each element in the complaint 

b. Factually – amount of detail alleged in the claim  

i. Facts must be plausible that claims allegations actually occurred  

5. 2 basis for failure to state a claim  

a. Legal sufficiency – claim doesn’t address legal claim 

b. Factual sufficiency – facts not plausible  

iii. Prayer for relief  

1. Rule 54(c) – damages 

a. default judgment cant exceed amount in complaint 

2. Doesn’t require a specific amount  

b. (b) – defenses  

i. Admit allegations 

ii. Deny allegations 

iii. Lack sufficient knowledge 

iv. Must admit what is true and use specificity when denying 

v. General denial is not enough.  

vi. All allegations not denied are admitted; nonresponse is admission  

c. 8(c)(1) –affirmative defenses – MUST ASSERT THESE OR WAIVED 

i. Conclusory allegations are not sufficient; must connect the defense to P’s claims to 

provide notice of the issues D seeks to raise.  

ii. Timing: must be in answer and D has burden 

d. 8(d)(2-3) – party can have conflicting statements 

i. Plead alternative and inconsistent statements/theories 

3. Rule 11 – Sanctions 

a. Special requirements 

i. By signing a document, the lawyer assures that he has made an inquiry reasonable under 

the circumstances and that all the statements are true 

ii. Not being presented for an improper purpose (b)(1) 
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iii. Warranted by law or to modify, extend, or reverse existing law or strong argument to 

establish new law (b)(2) 

iv. Factual contentions have evidentiary support (b)(3) 

b. Punish a lawyer for filing a pleading when no basis to believe favorable facts will emerge 

i. Purpose – deter baseless filings 

c. Can be raised by the court or opposing party 

d. 11(c)(2) safe harbor provision 

i. Lets party know they’re filing a rule 11 violation, must give 21 days to cure the violation  

4. Response/Answer: Rule 12 – Motions to Dismiss 

a. No answer leads to a default judgment 

b. ANSWER TIMING 

i. D has 21 days to respond/submit an answer 

ii. Answer must include rule 8 

1. Admit/deny allegations 

2. Specific denials 

3. Affirmative defenses 

4. Defenses pleaded by motion  

c. 12(b)(1) 

i. MTD for lack of SMJ 

ii. Timing: Can bring this at any time as 12(h)(3) if after answer 

d. 12(b)(2-5) 

i. Object to PJ, Venue, Notice, etc.  

ii. Timing: Must file these in pre-answer motion 12(b)(1)/12(b)(6) OR in answer, otherwise 

waived 

e. 12(b)(6) – motion to dismiss for failure to state a claim 

i. Timing: Beginning of the suit in pleadings OR after pleadings/at trial before the 

judgment 12(h)(2) 

ii. Plausible on its face when the court can draw the reasonable inference that the D is liable 

for the misconduct alleged 

1. If the allegations are true, are they legally sufficient? 

2. Admits all facts alleged in complaint 

3. Even if all facts alleged are true, no legal remedy  

iii. Limited only to the pleadings to see if legally sufficient  

iv. Stops the clock until it’s been ruled on, so bring this first then answer 

v. 2 basis for failure to state a claim  

1. Legal sufficiency – claim doesn’t address legal claim 

2. Factual sufficiency – facts not plausible  

f. 12(e) – motion for more definitive statement 

i. Complaint cant be understood/too vague 

1. Eg facts about contract and legal conclusion about fraud 

ii. Timing: must be in pre-answer motion  

g. 12(c) – motion for judgment on the pleadings 
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IV. DISCOVERY 
1. Scope of Discovery 

a. All info relevant to a claim/defense of any party and proportional to the needs of the case.  

b. Relevant material that is privileged is not discoverable.  

c. Relevant doesn’t have to be admissible, just reasonably calculated to leave to the discovery of 

admissible evidence. 

d. Spoliation: 

i. Destruction or significant alteration of legally relevant evidence or  

ii. Failure to preserve property for another’s use as evidence in a pending or reasonably 

foreseeable litigation 

iii. Dismissal is justified only in circumstances of bad faith or if the prejudice to the 

defendant is extraordinary, denying it the ability to adequately defend its case 

2. Rule 26 – Initial Disclosures 

a. Rule 26(a) – Initial disclosures 

i. Due 14 days after rule 26(f) conference  

ii. Purpose: requires parties to disclose certain info at beginning without being asked 

iii. If not disclosed, it can be precluded from trial 

iv. Requires only information that supports your claims or defenses 

v. Can’t claim that investigation is not yet complete and disclose nothing 

vi. Must be disclosed:  

1. Names, address, phone number of witnesses  

2. Witnesses, documents, damages computation, insurance 

3. Expert witness info 90 days before trial 

4. Name/testimony/exhibits of those intended to use at trial 30 days before trial 

b. Rule 26(b)(1) – seek discovery regarding any nonprivileged matter relevant to the 

claims/defense  

i. Relevance – must be related to claims 

ii. Must disclose evidence even if it’s likely inadmissible at trial IF it’s reasonably 

calculated to lead to discovery of admissible evidence.  

iii. Proportionality, burden and privacy 

1. Proportional to needs of the case, assuming importance of issues, amount in 

controversy, access to relevant info, resources, etc. 

2. If burden or expense of the proposed discovery outweighs benefit  

iv. Privilege 

1. Protect info from certain sources, but can introduce evidence of privileged facts 

2. Party must assert privilege  

3. Can waive privileges if they’ve been asserted  

4. If you waive a privileged doc and disclose it, all other docs relating to the subject 

matter are no longer privileged 

a. Clawback clause rule 26(b)(5)(b) party must return, not read or destroy the 

privileged docs  

c. 26(b)(2)  

i. Bars disclosure of info that is relevant if unduly cumulative, duplicative, burdensome, 

potential for annoyance, embarrassment, oppression, undue burden 

d. 26(b)(3) – Work product/trial prep protections: all work product is protected from discovery  
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i. Work product – protects materials prepared in anticipation of litigation from being 

disclosed  

1. Exception:  

a. If there’s substantial need and undue hardship (like someone dies and cant 

be interviewed), fact work product can be discovered  

b. However, tangible opinion work product cannot be disclosed (attorneys 

opinions vs facts) 

2. Assert privilege under 26(b)(5) and ask for a protective order under 26(c)(1) 

ii. Attorney-client  

e. 26(c) – protective orders 

f. 26(d) – timing and sequence of discovery  

i. Cant seek discovery before the parties have conferred  

g. 26(e) – continuing obligation to supplement disclosures  

h. 26(f) – discovery conference 

i. Timing: 14 days for initial disclosure 

1. Parties should meet 21 days before 

ii. Discuss initial disclosures 

iii. Discuss preferred form of production for ESI (electronically stored info) 

3. Rule 30 – Depositions 

a. Not limited to parties – anyone can be called 

b. Rare to instruct client not to answer when preserving a privilege 

c. 10 deps  

d. Limited to 1 day or 7 hours 

4. Rule 33 – Interrogatories 

a. Only send these to parties 

b. Written questions that responding party must answer under oath 

c. 25 question limit 

d. Responding party can object on privilege, relevance or undue burden rule 26(c)  

e. Timing – responding party must respond in 30 days of being served 

f. Questioning party can view the respondent’s business records to figure out answers for 

themselves 

5. Rule 34 – Production of Documents 

a. Seek a particular document or category  

b. Responding party may produce the docs or object on grounds of relevance and privilege  

c. Form of production 

i. If no agmt, then requesting party can spec the form of production 

ii. Resp party may object and provide notice of preferred form 

iii. Court may enter an order if parties cant agree 

d. Timing – responding party must respond in 30 days of being served 

6. Rule 35 – Physical or Medical Exams  

a. Requirements: 

i. Must be requested of a party or person under control of a party 

ii. Condition must be in controversy 

iii. Must demonstrate good cause to justify the exam 

b. Only parties 

7. Rule 36 – Requests for Admissions 

a. Only parties  
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b. Matter is admitted unless written answer or objections 

c. Responding party can object on privilege, relevance or undue burden rule 26(c)  

d. Timing – responding party must respond in 30 days of being served  

 

8. Rule 37 – Order Compelling Discovery and Sanctions  

a. Step 1: Compelling discovery 

i. To submit motion for an order compelling discovery, party must include that they 

1. Conferred with the party in good faith 

2. Produce a certificate of good faith 

3. Motion to compel 

ii. If motion is granted: 

1. Court must require non-moving party to pay attorneys fees 

iii. If motion is denied 

1. Court must require moving party to pay attorneys fees  

b. Step 2: Sanctions 

i. 37(b)(1) – failure of deponent to obey: contempt of court 

ii. 37(b)(2) – failure to obey discovery order: laundry list pg 67 

iii. 37(c) – failure to disclose information/witness: 

1. Cant use that evidence on a motion, hearing, or at trial 

2. Other remedies in addition to or substitute 

iv. 37(d) – failure to attend own dep, serve answers, or respond 

1. 37(b)(2) laundry list except contempt of court 

2. Instead of or in addition, attorneys fees 

v. 37(e) – failure to preserve ESI 

1. If prejudice, measures no greater than needed to cure 

2. If intent to deprive of info, then assume 

a. Info was unfavorable to the party 

b. Instruct jury it must assume the above, or 

c. Dismiss the action or enter a default judgment  
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V. SUMMARY JUDGMENT 
1. Rule 41 – Dismissals 

a. (a) voluntary dismissals 

i. Without court order by filing a notice of dismissal 

ii. D must have not served an answer yet 

iii. D must agree to stipulation; then no prejudice 

b. (b) involuntary dismissals 

i. 3 scenarios 

1. Failure of P to prosecute case 

2. Failure of P to comply with federal rules 

3. Failure of P to comply with court orders 

ii. All with prejudice UNLESS 

1. For venue 

2. For jurisdiction 

3. For failure to join a party 

2. Rule 55 – Default and Default Judgments 

a. Default – court clerk indicates that D failed to respond in time required 

b. Judgment – required to obtain relief 

c. 55(b) 

i. Clerk: 

1. Claimed sum must be certain 

2. P must have affidavit with damages due 

3. D must have failed to appear 

4. D cant be minor or incompetent 

ii. Court: 

1. D must have failed to appear 

2. D cant be minor or incompetent UNLESS represented by guardian, etc. who has 

appeared 

3. If the party has appeared, then must be served written notice 7 days before 

hearing 

d. 55(c) – motion to set aside  

i. After default, D can ask the court to set aside the judgment 55(c)  

ii. 60(b) – sets out reasons; applies to all motions to set aside judgment, not just default 

judgments  

3. Rule 56 – Summary Judgment  

a. Rule: Construing all facts in the light most favorable to the nonmoving party, a motion for 

summary judgment shall be granted if the movant shows that there is no genuine dispute as to 

any material fact and the movant is entitled to judgment as a matter of law. This requires a 

substantive evidentiary standard.  

b. Burden: 

i. Movant has the initial burden of identifying where to look in the record for evidence 

which it believes demonstrates the absence of a genuine issue of material fact. 

ii. The burden then shifts to the opposing party who must set out specific facts showing a 

genuine issue for trial. 

iii. The Court must view the evidence and draw all reasonable inferences in favor of the non-

movant and determine “whether the evidence presents a sufficient disagreement to 
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require submission to a jury or whether it is so one-sided that one party must prevail as a 

matter of law.”  

c. Purpose 

i. Isolate and dispose of factually unsupported claims or defenses  

ii. When no reasonable jury could find for nonmoving party because there’s no issue of 

genuine material fact 

d. Timing – can bring it until 30 days after discovery ends 

e. Partial Summary Judgment 

i. P sues D on claim with 4 elements: A, B, C, and D 

ii. A is true and not in dispute 

1. Case will proceed to trial on B, C, and D and judge will instruct that A is true 

f. Either party can file this 

i. If P cant prove an element, D can win 

ii. If D cant refute an element, P can win 

g. Materials used: 

i. Pleadings (treated as admissions but not evidence) 

ii. Discovery materials 

iii. Materials disclosed on file 

iv. Affidavits 

1. Personal knowledge 

2. Admissible in evidence 

3. Competency  

4. Problems with affidavits 

a. Inadmissible hearsay – not personal knowledge if lawyer writes affidavit 

b. Remedy for hearsay – have the person who is in the affidavit make the 

affidavit 

c. Remedy statement – include time, place it took place, any other details 
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VI. TRIAL 
1. Rule 50 – Judgment as a Matter of Law 

a. JMOL 

i. Rule: To determine if there is a dispute for a jury to decide or if it is so one-sided that one 

party must prevail as a matter of law.  

ii. Standard: If the court finds that a reasonable jury would not have a legally sufficient 

evidentiary basis to find for the non-moving party, JMOL will be granted. 

1. Even if the judge believes the contradicting testimony supporting the movant, if 

the testimony support the non-movant is adequate, then the judge must deny. 

iii. Procedure 

1. Plaintiff 

a. Presents evidence 

b. Rests 

c. Defendant moves for JMOL 

2. Defendant 

a. Presents evidence 

b. Rests 

c. Plaintiff moves for JMOL 

3. Rebuttal 

a. P/D move for JMOL 

4. Verdict 

a. P/D move for RJMOL if that same party moved for JMOL earlier 

iv. Timing – can bring it at trial before jury decides 

1. Move for JMOL at end of all evidence, or 

2. After one side has rested 

v. Parties must introduce JMOL; court cannot enter itself  

vi. Judge CANT make decision on credible witnesses – never JMOL for this  

b. RJMOL 

i. Only permitted when party seeking moved for JMOL at close of all evidence 

ii. Rule 50(b) 

1. Party who submits RJMOL must have previously submitted JMOL in proper time, 

otherwise, he waives his right to submit RJMOL.  

iii. Timing: no later than 28 days after verdict 

c. Motion for new trial 

i. Judge CAN weigh evidence of witness credibility  
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VII. JOINDER 
1. Exam Approach 

a. Is there a joinder provision in the rule that allows of this claim/party? 

i. Joinder of claims is procedurally proper under Rule (13, 14, 18, or 20) 

ii. Move on to establishing SMJ 

b. Does the claim invoke diversity or fed question jurisdiction? Or supp jur? 

i. Subject Matter Jurisdiction can be established in three ways: Through Fed Q jurisdiction, 

diversity jurisdiction, or supplemental jurisdiction.  

ii. Diversity:  

1. BLL: Diversity Jurisdiction is proper when there is complete diversity of 

citizenship between the parties and the amount in controversy exceeds the sum or 

value of $75,000. 

2. Analysis: The party can exercise original federal jurisdiction under section 1332 

because there is complete diversity between the plaintiff and the defendant 

because the plaintiff is from state X and the defendant is from state Y. 

Additionally, the amount in controversy exceeds 75k because it is Z. 

iii. Fed Q:. 

1. BLL: Federal Question Jurisdiction is proper when a well-pleaded complaint 

arises under the Constitution and the laws of the United States; a suit arises under 

the Constitution and laws of the US only when the P’s statement of his own cause 

of action shows that it is based upon those laws or the Constitution; anticipated 

defenses and counterclaims will not be considered 

2. Analysis: The party can exercise original federal jurisdiction under section 1331 

because the claim of A arises under a federal law 

iv. Supp jur:  

1. BLL: Supplemental jurisdiction is proper when an added claim that arises from 

the same case or controversy as the original claim; a claim arises from the same 

case or controversy when it shares a common nucleus of operative facts with the 

original claim.  If based solely on diversity, 1367(b) exceptions may prohibit 

jurisdiction. 

2. Analysis: First we look to section 1331 and find that there is no federal question 

because the claim arises under state law, then we look to 1332 and find that there 

is no diversity jurisdiction because ABC. Thus, we look to 1367(a), and find that 

supp jur is proper because the claim arises from the same nucleus of facts as the 

original claim. 

a. Additionally, because the original claim is based on a federal question, we 

do not need to look to 1367(b). 

b. Additionally, because the original claim is based on diversity jurisdiction, 

we need to look to 1367(b) and find that it DOES/DOES NOT preclude 

the additional claim from being joined BECAUSE. 

2. Rule 13 – Counterclaim and Crossclaim 

a. Party receiving crossclaim or counterclaim must respond as the default or risk default judgment 

b. Compulsory counterclaim 13(a) 

i. Rule: A claim that arises out of the same transaction or occurrence that is the subject 

matter of the opposing party’s claim.  

ii. Auto supp jur 
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iii. Must state claims that arise from the same subject matter of P’s claim or claim preclusion 

iv. Can’t add another party whom court doesn’t have SMJ over 

v. Exam: Mention that compulsory counterclaims get auto supp jur because they must arise 

from same subject matter as P’s claim.    

c. Permissive counterclaim 13(b) 

i. Rule: A claim not related to the same transaction or occurrence and which must have its 

own independent basis of subject matter jurisdiction.  

ii. Must have independent grounds for jurisdiction  

iii. Any claim regardless of relation 

iv. Mirror’s P’s right to assert any claim under 18(a) 

v. Exam: The counterclaim can be brought even if it's unrelated as a permissive 

counterclaim, but the counterclaim will need its own basis of jurisdiction for the claim, 

which is **. 

d. Relief 13(c) 

i. Counterclaim can exceed P’s claim amount 

ii. Counterclaim can be for different relief 

e. Counterclaims after pleadings 13(e) 

i. Under court permission, party can file supplemental pleading with a counterclaim 

 

 

f. Crossclaim 13(g) 

i. Rule: A claim against a co-party that concerns the same transaction or occurrence as OG 

claim or counterclaim 

ii. Indemnity or contribution – assert that a COPARTY is liable for all or part of claim 

against crossclaiming party 

iii. Requirements 

1. Arising out of same transaction/occurrence 

2. Co-parties 

iv. Exam: Mention that crossclaims get auto supp jur because they must arise from same 

transaction or occurrence as the OG claim or counterclaim.    

3. Rule 14 – Third Party Practice 

a. Rule: A defendant may, as a third-party plaintiff, implead a non-party who is or may be liable to 

it for all or part of the claim against it. 

b. 2 instances when we can implead a party: 

i. (1) they’re a non-party, and (2) may be or is liable for part or all of the claim against the 

D 

c. Defenses available to third party D 14(a)(2) 

i. All rule 12 defenses 

ii. Compulsory or permissive counterclaim rule 13(a)(b) 

iii. Crossclaim against another third party D rule 13(g) 

iv. Defense against the plaintiff, any defense the third party plaintiff has (OG defendant) 

v. Defense against the plaintiff, any claim arising out of the transaction or occurrence as its 

claim against the third party plaintiff (OG defendant) 

d. Diversity: 

i. Complete diversity here is not a problem if third party is from same state 

ii. 1332 at time of filing the complaint and third party D isn’t a party then 
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e. P can seek claims against 3rd party: 

i. If P asserts a claim against third party D, that’s an independent claim, so third party D’s 

response would be a counterclaim 

f. Procedural: 

i. Timing: Service can occur whenever, but without leave of court, must serve 14 days of 

filing answer 

ii. Only people who are not a party can be impleaded  

iii. Try to implead first because third party D must rely on factual findings of the case 

1. If you don’t implead and sue later, that D might win different facts  

4. Rule 18 – Joinder of Claims 

a. Rule: To allow a resolution of transactionally related disputes in a single case in one court as 

opposed to a piecemeal litigation arising from one event with multiple judges 

b. Single P can join all claims against a single D 

i. Rule 42(b) – a judge can order a separate trial to sever multiple unrelated claims this 

balances rule 18 

c. Permissive but claim preclusion basically forces P to join related claims because if she doesn’t, 

then the claim is barred from a 2nd lawsuit 

d. Plaintiffs 

i. Can assert all claims regardless of if related 

e. Defendants 

i. Can’t use this rule until they assert a cross-claim 

ii. Cross-claim must arise from same transaction or occurrence  

5. Rule 20 – Joinder of Parties & Rule 21 – Misjoinder and Nonjoinder  

a. Purpose: The purpose of this rule is to promote trial convenience and expedite the final 

determination of disputes, thereby preventing multiple lawsuits. 

b. Rule/BLL: The joinder of a party under Rule 20 is permissive, not compulsory. The right to 

relief must relate to or arise out of the same transaction or occurrence or series of transactions or 

occurrences of the initial claim by P. Additionally, all parties in common must share at least one 

question of law or fact. However, the court may use its discretion to deny joinder under Rule 20. 

c. A court can order separate trials under 20(b) and 21 to protect a party from undue burden, delay, 

expense, embarrassment, or potential jury confusion  


