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FOURTH AMENDMENT 
[Reasonableness Clause] The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be violated, and [Warrants 
Clause] no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the persons or things to be seized. 
 
In crim pro arguments, the proponent of each side of the argument remains constant.  

- Prosecution: no seizure/no search/open field  
- Defense: seizure/search/curtilage  

Level of knowledge matters: 
- Just a hunch = need consent  
- Reasonable suspicion = stop and frisk  
- Probable cause = arrest/search 

 
I. SEARCH  

A. Basics  
i. The 4A applies to actions by government officials (or those acting in concert with the 

government), but it does not apply to purely private conduct. 
a. Does not apply to unreasonable searches conducted by private investigators or 

landlords (state cannot use evidence obtained if the police ask your landlord to 
search your apartment without a warrant) 

b. Does not prohibit the state from using material stolen in a robbery that 
subsequently makes its way to the police 

ii. The 4A applies only in the US, regardless of the subject’s citizenship.  
a. It does not apply to US agents when they search or seize evidence or persons in a 

foreign country (the question of whether it applies to a US citizen in a foreign 
country is up for debate, and Circuits have applied its protections to US citizens 
searched by US agents in foreign countries). 

b. Does NOT apply if individual was brought here against his/her will.  
B. What is a Search?  

i. Katz v. United States: Justice Harlan’s Test for Identifying a Search 
a. An actual expectation of privacy (subjective); and  
b. An expectation that society recognizes as reasonable (objective)  

ii. Unites States v. Jones: Trespass with the intent to get information (warrantless 
place of GPS track device on person’s car to track person’s movement) 

C. Open Fields  
i. The special protections accorded by the 4A to the person in their being, houses, 

papers, and effects does not extend to open fields (first articulated in Hester v. 
United States). 

ii. Oliver v. United States: a field may be entered and searched without probable cause 
or a warrant. (Field of marijuana more than a mile from the house).  
a. Individual may not legitimately demand privacy for activities conducted out of 

doors in fields, except in the curtilage. 
D. Curtilage  
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i. The curtilage is “the area immediately surrounding and associated within the home.” 
ii. United States v. Dunn: Court found the barn which was 50 yards outside a home’s 

fence line was not part of the curtilage.  
iii. 4 factors to determine whether an area is part of the curtilage and under the 

“umbrella” of the Fourth Amendment’s protection: 
a. (1) the closeness of the area to the home,  
b. (2) whether the area is inside the home’s fence or enclosure,  
c. (3) the way the area is used, and  
d. (4) the owner’s effort to block the area from public view.  

E. Aerial Searches 
i. California v. Ciraolo: The warrantless police observation of an enclosed area within 

the curtilage of a home from an airplane at an altitude of 1,000 feet does not 
intrude upon any constitutionally protected reasonable expectation of privacy. 
a. The officer viewed the plants from publicly navigable airspace in a physically 

non-intrusive manner – he viewed the plants from a public vantage point, which 
rendered the activities open to the viewing of the public. 

ii. Florida v. Riley: Aerial observation of an area within the curtilage of a home from a 
helicopter at an altitude of 400 feet is not a search requiring a warrant under the 
terms of the Fourth Amendment. (greenhouse had an area missing part of its roof so 
officer could see in) 
a. Because the sides and roof of the greenhouse were open, respondent could not 

have a reasonable expectation of privacy from aerial view. 
b. The helicopter was flying within navigable airspace. Had the flight been contrary 

to law or regulation, the case may have come out different. 
iii. Apply Katz! “What a person knowingly exposes to the public, even in his own home 

or office, is not a subject of Fourth Amendment protection.” 
F. Thermal Imaging  

i. Kyllo v. United States: Police used a thermal imaging device to detect heat from high 
intensity lamps used to grow marijuana plants. The device was used by an officer on 
the street outside Kyllo’s home. 
a. There was a search because obtaining information regarding the interior of a 

home that could not otherwise be obtained without physical intrusion 
constitutes a search—at least where the technology used is not in general public 
use. 

G. Trash 
i. No reasonable expectation of privacy in what you chose to discard.  

ii. Government will always argue that it was not a search. 
iii. California v. Greenwood: The warrantless search of trash left outside on the curb 

does not violate the 4A because a person has no reasonable expectation of privacy 
in trash left for collection in a publicly accessible place.  
a. What you knowingly expose/give to the public is not protected. 
b. An expectation of privacy does not give rise to the 4th amendment protection 

unless society is prepared to accept that expectation as objectively reasonable; 
trash is not reasonable.  
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c. It’s common knowledge that trash left for pick up is readily accessible to 
members of the public, defendant left it at the curb for the sole purpose of 
conveying it to a third party, so he could have had no reasonable expectation of 
privacy in regard to the materials in the trash  

H. Observation and Monitoring of Public Behavior – Third Party Doctrine:  
i. United States v. Knotts (beeper on container): Monitoring the signals of a beeper on 

a container authorized by original owner to track the movements of a car does not 
constitute a search.  
a. Surveillance of a car by beeper is equivalent to visual surveillance of the car on 

public roadways.  
b. Person’s expectation of privacy is greatly reduced in a car (purpose is 

transportation and not someone’s residence). 
ii. United States v. Karo: used the beeper; lost defendant’s car, and later used the 

beeper to locate it in the defendant’s home.  
iii. Smith v. Maryland (pen register): People in general don’t entertain an actual 

expectation of privacy in the numbers they dial. Telephone users have to convey the 
phone numbers which they dial to the phone companies; a person has no legitimate 
expectation of privacy in information that the person voluntarily turns over to third 
parties. Therefore, it’s not reasonable to objectively consider this as an expectation 
of privacy.  
c. What you knowingly expose to the public is not protected.  

iv. United States v. Miller: an individual does not retain a reasonable expectation of 
privacy in records turned over to or held by the bank.  

v. Carpenter v. United States: 4A is violated if accessing historical records containing 
the physical locations of cellphones without a search warrant. (Narrow rule and does 
not overturn info people give to 3rd parties). 
a. A suspect has a privacy interest in the phone company’s GPS records.  

vi. Hoffa/Lopez/Lee: 
a. Misplaced confidence in a confederate, no search. 
b. Conversations; eavesdropping is not protected.  
c. Bank records. Given them over to third party.  

I. Use of Dogs to Sniff for Contraband 
i. United States v. Place: A canine sniff of closed luggage is not a search. 

a. A person’s possesses a privacy interest in the contents of personal luggage that is 
protected by the 4A, but a canine sniff does not require a physical trespass; it 
does not require opening the luggage or sifting through personal belongings. The 
dog sniff simply just detects the presence of drugs.  

b. The information obtained by a sniff is limited and much less intrusive than a 
typical search. 

ii. Illinois v. Caballes: A dog sniff conducted during a lawful traffic stop that reveals no 
information other than the location of a substance that no individual has a lawful 
right to possess does not violate the 4A. 
a. A number of states have rejected both Place and Caballes via state constitution 

and officers must therefore get a warrant.  
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iii. Rodriguez v. United States: A seizure justified only by a police-observed traffic 
violation, therefore, becomes unlawful if it is prolonged beyond the time reasonably 
required to complete the mission of issuing a ticket for the violation.  
a. Authority for the seizure ends when tasks tied to the traffic infraction are – or 

reasonably should have been – completed.  
b. Traffic stop in this case lasted about 7-8 minutes; that was not unreasonable.  

iv. Florida v. Jardines: Using a drug-sniffing dog on a homeowner's porch to investigate 
the contents of the home is a search within the meaning of the 4A. 
a. Katz analysis not required because the porch is part of the curtilage and they 

physically intruded onto it to obtain information.  
b. An officer without a warrant may approach a home in hopes of speaking with its 

occupants, but the scope of that license is limited not only to a particular area 
but also that specific purpose. There is no customary invitation to enter the 
curtilage of a home simply to conduct a search with a drug sniffing dog. 

c. “since the search occurred in a constitutionally protected area, we turn to the 
question of whether it was accomplished through an unlicensed physical 
intrusion” 

v. Florida v. Harris: Probable cause to search exists when the totality of the 
circumstances causes a reasonably cautious person to believe that contraband or 
evidence of a crime is present.  
a. Evidence of a dog’s satisfactory performance in a certification or training 

program can itself provide sufficient reason to trust his alert. 
b. No special burdens on prosecutors and police in showing the reliability of a drug-

sniffing dog as the basis for probable cause for a search. 
c. A defendant, however, must have an opportunity to challenge such evidence of a 

dog’s reliability, whether by cross-examining the testifying officer or by 
introducing his own facts or expert witnesses  

vi. Even though a dog sniff may not involve a search, this does not mean that the 
traveler is not protected by the Fourth Amendment. In some instances, the police 
will "stop" the traveler and force him to wait while the drug sniffing dog is brought 
up. This "stop" may constitute a seizure within the meaning of the Fourth 
Amendment. See United States v. Mendenhall, 446 U.S. 544 (1980). If the stop is 
illegal, this may result in exclusion of evidence obtained from the sniff. See, e.g., 
United States v. Place, 462 U.S. 696 (1983). In addition, following the sniff, if the 
police hold the luggage for an unreasonable period of time before obtaining a 
warrant, exclusion might also be appropriate. 

J. REVIEW  
i. What kind of search implicates the 4th Amendment?  

a. Katz (phone booth) 
b. Jones (GPS on car) 
c. Carpenter (cell-site location info) 
d. Dow/Kyllo (technology, mixed) 
e. Place/Jardines (dog sniffs,  mixed) 
f. Caballes/Rodriguez (dog stops, mixed) 
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g. Knotts/Karo (beepers, mixed)  
ii. What kind of search DOES NOT implicate the 4th Amendment? 

a. Greenwood (garbage) 
b. Smith (pen register) 
c. Hoffa/Lopez/Lee (snitch, misplaced confidence is not a search) 
d. Oliver/Dunn (open fields) 
e. Ciraolo/Riley (curtilage flyovers) 

 
II. PROBABLE CAUSE  

A. Basics 
i. Defined: “The facts and circumstances before the officer are such to a warrant a man 

of prudence and caution in believing that the offense had been committed.” 
a. Probable cause is the amount of evidence a police officer must have before 

taking certain action. These actions include: 
• Applying for a search warrant  

o PC to believe that the police will find evidence of a crime in the 
place being searched 

• Applying for an arrest warrant  
o PC to believe that the defendant committed a crime  

• Arresting someone on the street  
• Searching without a warrant because of an exigency  

ii. Test: “The facts and circumstances within the officers’ knowledge and of which they 
had reasonable trustworthy info are sufficient in themselves to warrant a person of 
reasonable caution in the belief that an offence has been or is being committed.” 
(Carroll v. US) 

iii. Probable Cause is an OBJECTIVE standard  
iv. “Probable cause does not demand the certainty associated with formal trials” 
v. Probable cause protects “citizens from rash and unreasonable interferences with 

privacy and from unfounded charges of crime,” while giving “fair leeway for 
enforcing the law in the community’s protection”  

B. Use of Informants  
i. Illinois v. Gates: “Totality of the circumstances.” “The task of the issuing magistrate 

is simply to make a practical, common-sense decision whether, given all the 
circumstances set forth in the affidavit before him, including the "veracity" and 
"basis of knowledge" of persons supplying hearsay information, there is a fair 
probability that contraband or evidence of a crime will be found in a particular 
place.” 
a. Abandoned the Aguilar-Spinelli two part test and chose to stick with totality of 

circumstances test because the totality-of-the-circumstances test has 
consistently recognized the value of corroboration of detail of the tip by 
independent police work. (veracity and basis of knowledge) 

b. Veracity can be established through credibility and reliability.  
• (1) Was the informant credible- was it likely that he or she was telling the 

truth? Had a motive to be truthful? 
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• (2) Was the informant reliable- was it likely that the informant had inside 
knowledge? (corroborated by investigation, or by past provision of 
accurate information, usually measured by resulting arrests and 
convictions). 

• Basis of knowledge refers to how the informant knew what he claimed to 
know about the criminal activity.  

c. The magistrate could rely on the anonymous letter because it had been 
corroborated by police efforts. The letter contained a range of details relating 
not just to easily obtained facts and conditions existing at the time of the tip, but 
to future actions of third parties not easily predicted.  

d. The Totality of the Circumstances  
• “fair probability” 
• “substantial basis” – practical, commonsense decision  
• “a fluid concept” 
• Aguilar/Spinelli test elements are “relevant considerations,” but not 

controlling 
• “nontechnical, common-sense judgments”  

ii. Draper 
C. Police Observations  

i. Maryland v. Pringle: The presence of drugs in a car gives rise to probable cause to 
arrest any occupant of the car who had knowledge about the drugs and exercised 
dominion and control over them. (Reasonable for officer to assume that the car 
occupants knew about and exercised dominion/control over drugs). 

D. Objective/Subjective Standard 
i. Whren v. United States: test for probable cause is objective and focuses on whether 

the reasonable officer could have found probable cause under the circumstances. 
The subjective intent of that officer does not matter.   
a. Issue: Whether the detention of a motorist who police have probable cause to 

believe has committed a civil traffic violation violates the 4A unless a reasonable 
officer would have been motivated to stop the car by a desire to enforce the 
traffic laws?  

b. Held: As long as the officers have a reasonable cause to believe that a traffic 
violation occurred, they may stop any vehicle. Subjective intent behind the stop 
is irrelevant.  

ii. Devenpeck v. Alford: Defendant was arrested for recording without permission a 
conversation with the arresting officer. Arresting officer believed, wrongly, that it 
was illegal for defendant to do that. Defendant sued officer for violation 4A rights, 
but PC is objective standard, not subjective, and there was PC that defendant 
violated other laws, even though the grounds given for the arrest were wrong.  

E. Mistakes of Law 
i. Heinen v. North Carolina: To be reasonable is not to be perfect, and so the 4th 

Amendment allows for some mistakes on the part of government officials, giving 



 7 

them “fair leeway for enforcing the law in the community’s protection” – mistake 
must be objectively reasonable.  

 
III. WARRANT REQUIREMENT  

A. Basics  
i. “…. No warrants shall issue, but (1) upon probable cause, (2) supported by oath or 

affirmation, and (3) particularly describing the place to be searched, and (4) the 
persons or things to be seized.  

ii. Used for both searches and arrests.  
iii. The Fourth Amendment requires a warrant be both properly issued and 

properly executed.  
a. Proper issuance requires that: 

• (1) a proper judicial officer (2) be presented with a sworn (3) statement 
of facts that is (4) sufficiently recent (5) from which one can conclude 
there is probable cause to believe either 

o evidence or seizable items (e.g., contraband) will be found at a 
specific place (a search warrant), or 

o a specific person committed a specific crime for which they can be 
arrested (an arrest warrant). 

B. Anticipatory Warrants  
i. Based on an affidavit for a search warrant that states that the search will occur only 

if certain events take place. Court held that anticipatory warrants are permissible in 
United States v. Grubbs. 
a. Police learned that defendant purchased child pornography from a website. 

Police arranged delivery to Grubb’s residence. Before it arrived, police sought a 
warrant to search the house for videotapes. The warrant application stated that 
the search wouldn’t occur until the parcel had been delivered.  

ii. May be issued so long as the magistrate determines (1) that it is now probable that 
(2) contraband, evidence of a crime, or a fugitive will be on the described premises 
(3) when the warrant is executed and (4) it is likely that the condition will occur 
(soon).  

iii. Must be true not only that if the triggering condition occurs, there is a fair 
probability that contraband or evidence of a crime will be found in a particular place, 
but also that there is PC to believe the triggering condition will occur. 

C. Application of the Warrant  
i. Affidavit supports the request for a warrant must include the information that 

provides a basis for concluding that there is probable cause.  
ii. Warrant will specify the time period for its execution  

iii. Must be issued by a neutral and detached magistrate (Coolidge v. New Hampshire: 
state attorney general can’t sign off) and capable of determining whether probable 
cause exists (Shadwick v. City of Tampa: clerk of court can sign off)  

D. Form of a Valid Warrant  
i. Particularity Requirement: 
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a. Arrest Warrant: An arrest warrant’s specificity depends only upon whether the 
person to be arrested is described with sufficient particularity. 

• Examples: SUFFICIENT—Richard “Buddy” Smith, aka “shorty”; John 
James, White Male, DOB ___, Address ___. NOT SUFFICIENT—Female 
Hispanic, age 40-55; "John Doe," Male African-American, true name 
unknown.  

b. Search Warrant: A search warrant's particularity has two aspects: a) description 
of the items being sought (e.g., stolen jewelry, illegal guns, etc.) and b) 
description of the place to be searched (e.g., "234 Main Street"). 

• The test for sufficient particularity of a place to search is whether the 
executing officer can, with reasonable effort, ascertain and identify the 
place intended. 

ii. Andresen v. Maryland: Warrant must detail with specificity that which is to be 
searched or seized. 
a. The addition of a catchall phrase to a list of items to be searched for and seized 

in a warrant does not violate the Fourth Amendment’s specificity requirement so 
long as it is limited by the language of the warrant to items relating to a specific 
crime. 

iii. Groh v. Ramirez: A warrant lacking specificity as to what is to be seized violates the 
4A.  
a. A warrant that does not specifically describe the person or property to be 

searched or seized or incorporate supporting documents with those descriptions 
is invalid under the Fourth Amendment. Ensure warrant specifies or that the 
supporting document specifies AND that it is incorporated to the warrant.   

E. Executing a Warrant   
i. Must be executed during the day UNLESS the judge for good cause expressly 

authorizes execution at another time  
a. Daytime = 6am-10pm 

ii. Arrest warrants need not be executed within a specified time, because they are 
issued based on a finding that probable cause exists to believe defendant committed 
a crime in the past. Delay does not change this conclusion. A search warrant, by 
contrast, is issued based on a finding there is probable cause to believe a crime has 
occurred and evidence thereof will be found at a particular location. 

iii. Special requirements for First Amendment – federal statute prohibits law 
enforcement from searches of those who reasonably believed to be engaged in 
disseminating information to the public unless there is probable cause to believe 
that the person committed a crime or that giving notice by subpoena likely would 
result in the loss of evidence  

iv. Police may only search in containers, closets, drawers, that are large enough to hold 
the criminal evidence which they are searching for.  

v. There’s no requirement that the occupant must be present while the search is being 
executed. Warrants can specify that the warrant is to be executed secretly.  

vi. Can only search in areas where evidence could reasonably be.  
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vii. May seize an item not listed in the warrant if there is probable cause to believe its 
contraband or evidence of a crime.  

viii. Usually must provide notice of inventory taken during a search.  
ix. Execution must take time when the probable cause exists. 

a. If the probable cause seizes to exist, the warrant is no longer valid. 
b. If officers learn a fact that makes their probable cause unfounded, they must 

stop the search. 
x. Information that becomes available to officers during the execution of the warrant 

may require them to stop searching or to narrow scope of search.  
F. People who are present when a warrant is being executed: 

i. Ybarra v. Illinois: A person who happens to be present in the premises that are 
subject to a search cannot be searched just be virtue of being there – a search must 
be supported by PC particularized with respect to that person.  

ii. Michigan v. Summers: When there is a search of a residence, those present at the 
time of the search may be detained.  

iii. Muehler v. Mena: Right to detain inherently permits the use of reasonable force to 
detain a person present during the execution of the warrant. (police detained 
defendant in handcuffs for 3 hours during execution of warrant)  
a. Interests that provide substantial justification for detaining:  

• (1) Preventing flight in the event that incriminating evidence is found  
• (2) Minimizing the risk of harm to the officers 
• (3) Facilitating the orderly completion of the search as detainees self-

interest may induce them to open locked doors or locked containers to 
avoid the use of force  

iv. United States v. Bailey: Police had a search warrant for a home. Police watched the 
defendant leave the home and following them for about one mile, then pulled him 
over and detained him. Court held that defendant was not a bystander at this point: 
a spatial constraint defined by the immediate vicinity of the premises to be searched 
is therefore required for detentions incident to the execution of a search warrant. 

 
IV. KNOCK AND ANNOUNCE  

A. Justice Thomas found a knock and announce requirement implicit in the reasonableness 
inquiry under the 4A (but not an absolute right; consider “countervailing law 
enforcement interests”) 

B. The SC has held that absent exigent circumstances, the police must knock and announce 
their presence before entering a residence to execute a search warrant. This was initially 
articulated as a requirement in Wilson v. Arkansas.  
i. Wilson v. Arkansas: The knock and announce rule is part of the reasonableness test 

required to assess whether a search was valid under the Fourth Amendment. 
C. United States v. Banks: Waiting 15-20 seconds after knocking is long enough when 

searching for cocaine.  
i. If they had been looking for stolen tires, police would probably have to wait longer. 

Cocaine can flush down drain; case by-case basis.  
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ii. Knock and announce depending on what they are searching depends on how long 
they wait before breaking in. 

iii. How long police must wait is a function of the size of the residence and the 
likelihood and suspicion regarding destruction of evidence. 

D. Richards v. Wisconsin: The Fourth Amendment’s reasonableness requirement 
incorporates the common law rule that police entering a home must knock and 
announce their identity and purpose before attempting forcible entry, unless exigent 
circumstances exist and to do so would undermine law enforcement interest. 
i. In order to justify a no-knock entry, police must have a reasonable suspicion that 

knocking and announcing their presence under particular circumstances, would be 
dangerous or futile, or that it would inhibit the effective investigation of the crime 
by, for example, allowing the destruction of evidence.  

ii. Cannot create blanket exceptions for crimes. (WI made a blanket exception for 
felony drug crimes) 

E. Knock and announce does not have a remedy. (Hudson v. Michigan: EXCLUSIONARY 
RULE DOES NOT APPLY). 

 
V. UNFORSEEN CIRCUMSTANCES OR MISTAKES EXECUTING A WARRANT  

A. Maryland v. Garrison: A search made under an otherwise valid warrant containing a 
mistake does not violate the Fourth Amendment if the police acted reasonably. (police 
thought there was only one apartment on the third floor and there was two; searched 
the wrong one) 
i. “The validity of the warrant must be assessed on the basis of the information that 

the officers disclosed, or had a duty to discover and to disclose, to the issuing 
Magistrate.”  

B. Los Angeles County, California v. Rettele: Police acted reasonably because there was 
potential danger under warrant to find true suspects. Detention was reasonable to 
secure premises and ensure own safety. (police entered defendant’s home thinking it 
was someone else; was unaware suspects moved out of the house a few months prior) 

 
VI. SEIZURES AND ARRESTS 

A. Basics  
i. A stop is a seizure and an arrest is a seizure.  

ii. Arrests must be based on probable cause, though a person may be stopped by the 
police with just reasonable suspicion.  

iii. Seizure: occurs when the officer by means of physical force or show of authority has 
in some way restrained the liberty of a citizen. 

iv. Test for Seizure: is it objectively reasonable that a person would not feel the right to 
leave? 

B. U.S. v. Watson: A warrant is not required for a public arrest so as long as there is 
probable cause to believe that the person has committed a felony. 
i. Police may arrest without a warrant for a misdemeanor, but the crime must have 

happened in front of the police.  
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ii. Here, the officers operated based on information from an informant. This informant 
had previously provided current information in regard to other tips on 5-10 different 
occasions. 

C. U.S. v. Mendenhall: Would a reasonable person “feel free to disregard the police and go 
about his business? If no, the person is seized. (Airport incident: she was in public space, 
agents were not in uniform nor displayed weapons, no reason to believe she could not 
simply walk away from conversation, her consent to search was valid (free and 
voluntary)).  

D. Florida v. Bostick: Would a reasonable person feel free to decline the officer’s requests 
or otherwise terminate the encounter? If yes, there is no seizure. (bus case) 

iii. “A seizure only takes place when the officer by means of physical force or show of 
authority has in some way restrained the liberty of a citizen.” 

E. United States v. Drayton: “If a reasonable person would feel free to terminate the 
encounter, then he or she is not seized. The reasonable person test is objective and 
presupposes an innocent person.” (Court stressed the aisle of the bus was not blocked 
and no one told the passenger that they were required to remain).  

F. Brendlin v. California: Applied Mendenhall. “When a police officer makes a traffic stop, 
the driver of the car is seized within the meaning of the 4A. The question is whether the 
same is true for a passenger. We hold that a passenger is seized as well and may 
challenge the constitutionality of the stop.” 

G. California v. Hodari: A 4A seizure occurs where the police exercise physical force over a 
subject or where a subject submits to an officer’s show of authority. While an arrest can 
occur by the slightest application of physical force, if the subject frees himself from such 
restraint the arrest and seizure come to an end until the subject is brought back into 
police custody. (When Hodari was fleeing the police, he was not yet subject to a 4A 
seizure. Therefore, the drugs he threw while he was running were not the fruit of a 
seizure because he was not seized until he was tackled.) 

H. Police May Arrest For a Crime That Has No Prison Sentence 
i. Atwater v. City of Lago Vista: The 4A does not prohibit a warrantless public arrest for 

a minor offense (traffic violation).  
ii. Virginia v. Moore: A police search based on probable cause does not violate the 4A, 

even when the search occurs after an arrest not sanctioned by state law. State law 
provides that operating a vehicle while suspended is an arrestable offense only 
under certain circumstances. A search violates the 4A when the search is 
unreasonable. The 4A is not intended to act as a mirror of state laws regulating 
search and seizure. 

 
VII. WARRANT EXCEPTIONS  

A. Exigent Circumstances: 
i. For this exception to apply, it must be an emergency situation justifying warrantless 

activity AND there must be probable cause. 
i. Hot Pursuit: 

a. Rule: Police may enter a home without a warrant when they are in hot pursuit of 
a fleeing felon. 
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b. Hot pursuit does not have to mean the crime just happened; it’s just based on 
new knowledge that police are immediately acting on.  

c. Warden v. Hayden: “Here, the seizures occurred prior to or immediately 
contemporaneous with Hayden’s arrest, as part of an effort to find a suspected 
felon, armed, within the house into which he had run only minutes before the 
police arrived. The permissible scope of search must, therefore, at the least, be 
as broad as may reasonably be necessary to prevent the dangers that the 
suspect at large in the house may resist or escape.” 

d. Payton v. New York: Absent exigent circumstances, police cannot enter a home 
without a warrant to make a routine arrest. (ongoing murder investigation; 
police went to defendant’s house to make an arrest without warrant) 

ii. Safety:  
a. Rule: Police may enter without a warrant if there is a reasonable basis to believe 

that an occupant of the home would be endangered were they to wait to obtain 
a warrant before entering. 

b. Brigham City, Utah v. Stuart: Police may enter a home without a warrant if there 
is an objectively reasonable basis for believing an occupant is injured or in 
immediate danger. An action is reasonable under the Fourth Amendment, 
regardless of the individual officer’s state of mind, as long as the circumstances, 
viewed objectively, justify the action. 

iii. Preventing the Destruction of Evidence: 
a. Kentucky v. King: When police reasonably believe the residents are destroying 

the evidence, they can come in. Does not matter that the desire to destroy 
evidence was stimulated by the police knocking and wanting to come in. 

• Police cannot engage in or threaten to engage in conduct that threatens 
the 4A. If they do, exception does not apply.  

iv. Limits on Exigent Circumstances  
a. Welsh v. Wisconsin: A warrantless arrest in a person’s home was not permissible 

to arrest a person for a non-jailable traffic offense. (police received a call 
defendant was driving under the influence. Went to his home without a warrant 
and arrested him. Question was whether the blood alcohol level dissipating 
sufficed as an exigency—no) 

b. Missouri v. McNeely: In drunk-driving investigations, the natural dissipation of 
alcohol in the bloodstream does not constitute an exigency that in every case is 
sufficient to justify conducting an involuntary blood test without a warrant. It is a 
search to take blood from a human. Taking fluids from the human body is a 
search. 

• Exigency must be determined base by case based on totality of 
circumstances  

c. Birchfield v. North Dakota: Court held that it is permissible for the state to 
require a person to submit to a breath test, but not a blood test. The privacy 
intrusion of a breath test is minimal, particularly when compared to the 
government’s compelling interest in protecting the safety of people on the 
roadways. The difference between a breath test and a blood test is that a blood 
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test is much more intrusive, and the necessity of a blood test is diminished due 
to the availability of the less-intrusive breath test. 

B. Plain View  
i. Rule: If police are lawfully in a position from which they view an object, if its 

incriminating character is immediately apparent, and if the officers have a lawful 
right of access to the object, they may seize it without a warrant. 
a. Two Elements:  

• (1) A prior justification for the intrusion. Officer must have a legal right to 
be in the place from which she is viewing the evidence.  

• (2) Seize-ability is immediately apparent. Criminality of the evidence must 
be immediately apparent. Police must have probable cause to seize it.  

b. Rationale of plain view is that if contraband is left in open view and is observed 
by a police officer from a lawful vantage point, there has been no invasion of a 
legitimate expectation of privacy and thus no search within the meaning of the 
4A – or at least no search independent of the initial intrusion that gave the 
officers their vantage point.  

ii. Coolidge v. New Hampshire: Police seized defendant’s cars without a warrant and 
later found evidence while vacuuming the carpet. State sought to admit evidence 
under plain view, but SC held that while the police were properly at the home, the 
criminal nature of the vehicles were not immediately apparent.  

iii. Horton v. California: If police are where they’re properly allowed to search, and they 
see the contraband/evidence that they have PC to seize as part of the investigation, 
they may do so. (had warrant to search for evidence of robbery but ended up finding 
stun gun instead) 

iv. Arizona v. Hicks: similar to Coolidge, even if police are somewhere lawfully, if 
criminal nature it not immediately apparent, plain view does not apply. (stereo 
system) 

v. Minnesota v. Dickerson: A police officer performing a patdown search (plain feel 
theory) for weapons may not seize other contraband detected during the search if 
the identity of that contraband is not immediately apparent. (Officer had 
ascertained that Dickerson had no weapon when he felt the object he believed to be 
cocaine. He squeezed and manipulated the object in Dickerson's pocket to further 
confirm his suspicion.) 

C. Automobile Searches  
i. Rule: A vehicle in a public place may be searched based on probable cause alone 

because a vehicle can be readily moved and has a reduced expectation of privacy. 
ii. This exception permits an officer who has probable cause to believe that evidence is 

contained in a vehicle to search anywhere in the vehicle that evidence may 
reasonably be found, including any containers in the vehicle that might reasonably 
hold the evidence.  
a. Automobile searches are limited by scope, and officers may only search in places 

where the items in question may reasonably be located. 
b. Once the officer has located the contraband, he does not have probable cause to 

search further in the vehicle. 
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iii. California v. Carney: A vehicle that can be readily moved and that has a reduced 
expectation of privacy due to its use as a licensed motor vehicle may be searched 
without a warrant provided probable cause exists.  
a. Based the element of mobility, less rigorous warrant requirements govern 

because the expectation of privacy with respect to one’s automobile is 
significantly less than that relating to one’s home or office. 

b. “In cases where an automobile is not immediately mobile, the lesser expectation 
of privacy resulting from its use as a readily mobile vehicle justifies application of 
the vehicular exception” 

c. Can include mobile homes – Very fact intensive.  
• Hooked up to utilities? Not mobile? Exception likely then doesn’t apply 

because then it’s being used more so as a home than a vehicle.  
iv. Chambers v. Maroney: Even if an automobile is taken to the police station and was 

consequently not in danger of being moved, the automobile exception still applies. 
a. The justification to conduct a warrantless search does not vanish once the car 

has been immobilized.  
v. Searches of Containers in Automobiles 

a. California v. Acevedo: The Fourth Amendment permits warrantless searches of 
containers found in automobiles provided the police have probable cause that 
the container contains contraband. 

• “Prohibiting police from opening immediately a container in which the 
object of the search is most likely to be found and instead forcing them to 
comb the entire vehicle would actually exacerbate the intrusion on 
privacy interests.” 

b. Wyoming v. Houghton: Court held that police do not violate the 4A when they 
search a passenger’s personal belonging inside an automobile that they have 
probable cause to believe contains contraband.  

vi. Searches of Automobiles on Personal Property  
a. Collins v. Virginia: The automobile exception does not permit a police officer 

without a warrant to enter private property to search a vehicle parked a few feet 
from the house. 

D. Searches Incident to Arrest  
i. Rule: This type of search would be valid if the arrestee was within reaching distance 

of the passenger compartment at the time of the search or it is reasonable to 
believe that crime-related evidence is located in the vehicle. 
a. Gant: didn’t specify passenger compartment. Belton’s rule was about how far 

they could grab- could grab passenger, not the trunk. Gant does not overturn 
Belton, but its pretty inconsistent. Gant is about reasonableness. Reasonable to 
believe evidence related to arrest.  

ii. Chimel v. California: Incident to a lawful arrest, a warrantless search of the area in 
possession and control of the person under arrest is permissible under the Fourth 
Amendment.  
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a. Ample justification for a search of the arrestee’s person and the area within his 
immediate control – the area from within which he might gain possession of a 
weapon of destructible evidence.  

b. Control = what defendant could reach  
c. There is NO comparable justification for routine search any room other than that 

in which the arrest occurs. Does NOT extend to defendant’s entire home.  
iii. United States v. Robinson: SC held police may search a person incident to arrest 

regardless of the crime that led to the arrest. (non-violent and no weapons) 
a. Does not matter that the officer was not afraid or did not expect a weapon. 
b. Not on all 4s with Chimel. Difference is that this is the search of a person and not 

home like Chimel. 
iv. Knowles v. Iowa: The “search incident to arrest” exception to the 4A does not 

authorize the full search of a car after the issuance of a citation. 
a. Two-part rational for the search incident to arrest justification: 

• (1) the need to disarm the suspect in order to take him into custody  
• (2) the need to preserve evidence for later use at trial  

b. Here, did not meet first requirement. Concern for officer safety may justify the 
minimal additional intrusion of ordering a driver out of the car, it does not itself 
justify a full search. Second, no evidence need to be preserved. Once defendant 
was stopped for speeding and issued a citation, all the evidence necessary to 
prosecute that offense had been obtained.  

v. Riley v. California: The government may not conduct a warrantless search of the 
contents of a cell phone seized incident to an arrest. 
a. Digital data cannot by itself be used as a weapon to harm an arresting officer or 

to effectuate an arrestee’s escape.  
b. Cell phone differ in both a quantitative and qualitative sense from other objects 

that might be kept on an arrestee’s person.  
vi. Thorton v. United States: Arrested not near the car. The court said it was close 

enough. The occupant does not need to be near the car. Car might have evidence to 
the crime therefore it is reasonable. Cars and places with less privacy expectations. 
Thornton probably could not have reached the gun in the car. Nevertheless, there 
was probable cause to arrest Thornton, and the search of Thornton’s car was 
reasonable for the safety of the officer and preservation of evidence. 

vii. Arizona v. Gant (2009): Police may search a vehicle incident to arrest if the arrestee 
remains unsecured and could reach the interior of the vehicle OR if it is reasonable 
to believe that evidence of the crime of arrest will be found in the car. [Gant 
controls] 
a. Gant overruled New York v. Belton (1981), which held that when officer makes 

lawful custodial arrest of the occupant of a car may as a contemporaneous 
incident of that arrest search the passenger compartment and the contents of 
any containers found within the passenger compartment. Way to use this now: 
safety and wellbeing of the officer. There was one officer and numerous 
suspects. He needed to search the vehicle to ensure he was safe.  
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b. In Gant, defendant was arrested for driving with a suspended license. After he 
was arrested and secured in the police car, police searched his car. Search invalid 
because the car was not in his control. If there had been a reasonable 
expectation that evidence of the crime had been found in the car, search would 
have been reasonable, but there is no evidence of driving while suspended, so 
search still invalid.  

E. Inventory Searches 
i. Rule: Police may search a car that has been impounded (or the bag belonging to an 

arrestee during the booking process) so long as the police follow standard police 
operating procedures. 

ii. South Dakota v. Opperman: Police may constitutionally perform an inventory search 
of a vehicle lawfully in police possession. Police as caretakers may legitimately take 
possession of an illegally parked vehicle and may inventory the contents of the 
vehicle once impounded. 
a. Procedures developed in response to three distinct needs:  

• (1) The protection of the owner’s property while it remains in police 
custody; 

• (2) The protection of the police against claims or disputes over lost or 
stolen property; 

• (3) The protection of the police from potential danger 
b. Noninvestigative police inventories of automobiles lawfully within governmental 

custody, the policies underlying the warrant requirement are inapplicable.  
iii. Illinois v. Lafayette: Police may constitutionally perform an inventory search of the 

personal effects of an arrested person during booking. 
a. Reasonable for officers to remove and list inventory property found on the 

person or in the possession of an arrested person who is to be jailed because it 
serves an important government interest. 

• Standardized procedure for inventory deters false claims. 
• Inhibits police theft or careless handling of articles taken from the 

arrestee’s possession. 
• Valid so long as pursuant to standard police procedures 
• Ensures there are no weapons to injure themselves or others. 

F. Protective Sweeps  
i. Rule: Where police have reasonable suspicion that the house in which a suspect is 

being or has been arrested is harboring other dangerous persons who might attack, 
they may conduct a cursory inspection of those places a person might be found.  

ii. Maryland v. Buie: A protective sweep is a quick and limited search of premises, 
incident to an arrest and conducted to protect the safety of police officers or others. 
It is narrowly confined to a cursory visual inspection of those places in which a 
person might be hiding.  
a. 4A would permit the protective sweep if the searching officer possessed a 

reasonable belief based on specific and articulable facts which, taken together 
with the rational inferences from those facts reasonably warranted the officer in 
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believing that the area swept harbored an individual posing a danger to the 
officer or others  

b. Sweep lasts no longer than is necessary to dispel the reasonable suspicion of 
danger and no longer than it takes to complete an arrest and depart premises  

G. Consent  
i. Rule: Consent is valid so long as the suspect agrees to the search freely and 

voluntarily based on the totality of the circumstances. 
a. Test is primarily objective but contains subjective components  
b. It may not result from duress or coercion – implied or express.  
c. The suspect need not be informed of her right to refuse consent. 

ii. Schneckloth v. Bustamonte: When the subject of a search is not in custody and the 
state attempts to justify a search on the basis of his consent the 4A and 14A require 
that it demonstrate that the consent was in fact voluntarily given, and not the result 
of duress or coercion, express or implied.  
a. Voluntariness is a question of fact to be determined from all the circumstances, 

and while the subject’s knowledge of a right to refuse is a factor to be taken into 
account, the prosecution is not required to demonstrate such knowledge as a 
prerequisite to establishing voluntary consent.  

b. Age, mental capacity, schooling, knowledge of right to refuse, coercion, whether 
search happened during the day or night, whether a lot of police or only a few 
were present, whether suspect has refused previously are all factors that should 
be taken into account.  

c. In determining whether consent was coerced, “account must be taken of subtly 
coercive police questions, as well as the possibly vulnerable subjective state of 
the person who consents.” 

iii. Georgia v. Randolph: The police may NOT enter a home without a warrant to search 
for evidence where they obtain consent from an occupant but a co-occupant is 
present and objects to the search. 
d. Police CAN search jointly occupied premises if one of the occupants consents. 

(US v. Matlock) 
iv. Fernandez v. California: One occupant’s consent to search a premises is effective 

under the 4A as long as no other occupant who objects to the search is physically 
present. (if objective occupant is no longer present, search is valid) 

v. Illinois v. Rodriguez: Consent is “valid” even where based on the consent of a third 
party whom the police reasonably believed to possess common authority over the 
premises, even when no such authority existed. 

H. Special Needs/Searches of Those on Probation and Parole 
i. Administrative searches with special needs that make obtaining a warrant 

impractical and with a primary purpose other than a general interest in crime 
control. 

ii. To assess the constitutionality of a program that is not designed to serve the 
ordinary needs of law enforcement, balance 2 things: 
a. (1) nature and immediacy of the government’s interest  
b. (2) privacy interest of the person being subjected to the testing  
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iii. Administrative Searches: 
a. Camara v. Municipal Court of City and County of San Francisco: Health code 

inspections - recognizing a need to balance competing interests to determine the 
level of justification and the type of warrant process the government would need 
to follow before conducting a search  

• Sometimes the governmental interest is not significant enough that the 
individual inconvenience is not protected by the 4A. 

b. New York v. Burger: Search of junkyard – closely regulated industry, so high 
governmental interest. Given government interests, warrantless searches are 
likely to be valid so long as the underlying regulations have a nonpenal purpose.  

c. City of Los Angeles v. Patel: Must have substantial government interest, 
warrantless inspection must be necessary to advance that interest, and the 
inspection program must provide a constitutionally adequate alternative to a 
warrant. Here, the absence of opportunity for pre-compliance review makes this 
statute unconstitutional.   

iv. Border Crossing: 
a. Government has broad authority to conduct warrantless searches of people, 

vehicles, and mail entering the border.  
b. “Government’s interest in preventing the entry of unwanted persons and effects 

so at its zenith at the international border.”  
c. United States v. Martines-Fuerte: Approving suspicionless stopping of vehicles at 

a permanent checkpoint on a highway leading away from the Mexican border. 
d. United States v. Ramsey: Postal regulation allowing search of international mail 

whenever inspector has reasonable cause to suspect there is merchandise which 
was imported contrary to law.  

e. United States v. Montoya de Hernandez: Detention of suspect for more than 24 
hours based on reasonable suspicion was okay.  

f. United States v. Flores-Montano: Suspicionless search of car gasoline tank at 
border. No reasonable expectation of privacy in a gas tank.  

v. Checkpoints:  
a.  United States v. Martines-Fuerte: Approving suspicionless stopping of vehicles at 

a permanent checkpoint on a highway leading away from the Mexican border. 
b. Illinois v. Lidster: Approved checkpoints for investigations  
c. Michigan Dept. of State Police v. Sitz: The balance of the state’s interest in 

preventing drunken driving, the extent to which the system can reasonably be 
said to advance that interest, and the degree of intrusion upon individual 
motorists who are briefly stopped, weighs in favor of the state program 

d. City of Indianapolis v. Edmond: The primary purpose of the Indianapolis 
checkpoint program is to interdict illegal drugs. Since its purpose is to uncover 
evidence of ordinary criminal wrongdoing, the Indianapolis checkpoints violate 
the 4A. 

 
VIII. STOP AND FRISK – TERRY STOPS 

A. Basics  
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i. A person can be stopped and frisked only if there is reasonable suspicion that the 
person is armed and dangerous. 

ii. Stop and frisk = limited search  
iii. Where a reasonably prudent man in the circumstances would be warranted in the 

belief that his safety or that of others was in danger (reasonable suspicion) an 
officer may conduct a carefully limited search of the outer clothing of such persons 
in an attempt to discover weapons that may be used to assault him (stop and frisk).  

B. Terry v. Ohio: When an officer observes unusual conduct that reasonably leads him to 
assume that criminal activity is afoot and that the people he is interacting with are 
armed, the police officer may conduct a limited search for weapons. 
i. For 10-12 minutes, the defendants paced back and forth looking in an out of store 

windows (pacing, peering, conferring), which made the officer suspicious that they 
were planning to shoplift. Officer also feared defendant had a gun.  

C. Hibel v. Sixth Judicial District Court of Nevada: An arrest for failure to provide 
identification does not violate the 4A so long as the request was reasonably related to 
the circumstances justifying the stop.  
i. The stop must be valid at the outset, reasonably related to the facts giving rise to the 

stop, reasonable in length, and less than a full custodial arrest.  
ii. Requests for identification during Terry stops are constitutional and serve important 

governmental interests in effectively investigating crimes and protecting police and 
others from dangerous suspects 

D. Distinguishing Stops and Arrests:  
i. Dunaway v. NY: ARREST 

a. Pizza restaurant robbery. Suspect driven to police station, no handcuffs, no 
yelling, and placed in small room for questioning.  

b. Remember, government will always argue that this was a stop, not an arrest.  
ii. Florida v. Royer: ARREST 

a. Airline passenger profiled as drug courier, stopped in airport. Police take ticket 
and identification. Ask to follow for questions and he follows.  

iii. Hayes v. Florida: ARREST  
a. Suspect taken to station for fingerprinting.  

iv. US v. Place: ARREST  
a. Police at an airport detained defendant for 90 minutes while waiting for other 

police officers to bring a dog for a dog sniff for drugs, 
v. US v. Sharpe: STOP 

a. Police sought to pull over two related vehicles on a highway on a suspicion that 
they were transporting drugs. One stopped, the second tried to evade police 
causing a 20 min delay for the first car. 20 min delay on these facts is permissible 
based on RS. 

E. What police may during a stop: limited investigation where they might reach for 
weapons, plain feel, protective sweep all might be okay.  
 

IX. REASONABLE SUSPICION  
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A. United States v. Arvizu: An officer with reasonable suspicion of criminal activity based 
upon the totality of the circumstances may stop a car. 
i. Reasonable suspicion determinations should be taken in the totality of the 

circumstances to see whether the detaining officer has a particularized and objective 
basis for suspecting legal wrongdoing. This process allows officers to draw on their 
own experience and specialized training to make inferences from and deductions 
about the cumulative information available to them that “might well elude an 
untrained person.”  

ii. Here, they were all innocent facts, but taken together, amounts to reasonable 
suspicion.  

B. Reasonable Suspicion Based on an Informant’s Tips:  
i. Alabama v. White: To determine whether an informant’s tip provides reasonable 

suspicion, the totality of the circumstances must be analyzed, with attention given 
to the veracity, reliability and basis of knowledge of an informant.  
a. Reasonable suspicion is a lesser standard than probable cause, requiring only 

that the police be able to articulate specific facts supporting their suspicion. 
Therefore, the quantity and quality of the informant’s information can be less 
than that demanded for probable cause. (Like Gates, tip was corroborated by 
ensuing police investigation). 

b. Police received an anonymous tip that defendant would be leaving her 
apartment complex carrying a briefcase with cocaine inside. Police were able to 
corroborate some of the tip.  

ii. Florida v. JL: An anonymous tip that a person may be carrying a gun does not justify 
a stop and frisk under the Fourth Amendment unless there is additional 
corroboration to ensure that the tip has "sufficient indicia of reliability" to create 
reasonable suspicion justifying a stop.  
a. The reasonableness of the official suspicion must be measured by what the 

officers knew before they conducted their search. 
iii. Navarette v. California: An anonymous tip of reckless driving can support the 

reasonable suspicion necessary for a traffic stop if the tip is accompanied by 
adequate indicia of reliability. 
a. Indicia of reliability included a detailed description of the vehicle in question and 

a detailed account of the reckless conduct. The anonymous tipster in such a case 
is effectively claiming personal, eyewitness knowledge of the conduct. If this 
detail is provided, it will often lead an objectively reasonable officer to have 
reasonable suspicion that the driver is engaging in criminal activity. 

C. Reasonable Suspicion Based on a Person’s Trying to Avoid a Police Officer  
i. Illinois v. Wardlow: A police officer may stop and frisk a citizen on the street when 

he has reasonable suspicion that the person is armed and may pose a threat to the 
officer.  
a. The flight of a suspect in a high crime area can amount to reasonable suspicion 

and justify a lawful stop and frisk by the police. Running from the police is not an 
exercise of this right but instead amounts to evasive and suspicious behavior 
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that properly leads law enforcement officers to reasonably believe unlawful 
activity is occurring. 

D. Reasonable Suspicion Based on Profiles  
i. U.S. v. Sokolow: The fact that an individual fit the profile of a drug courier does give 

rise to reasonable suspicion justifying a Terry stop. Look at totality of the 
circumstances.  
a. Sokolow purchased expensive tickets in cash, did not check luggage, travelled 

under an alias, and spent 20 hours traveling only to spend 48 hours in Miami. 
 

X. EXCLUSIONARY RULE  
A. Basics  

i. Rule states that material obtained in violation of the Constitution cannot be 
introduced at trial against a criminal defendant.  

ii. The exclusionary rule is not itself a constitutional right but is a judicial remedy 
intended to deter police from infringing on this constitutionally protected right by 
prohibiting the introduction of evidence that is obtained in violation of the 4A. 

iii. The SC has expressed deterrence as a key purpose of the rule  
a. Also based on concerns for judicial integrity – view that courts are tainted if they 

convict people based on illegally tainted obtained evidence  
b. Notion that exclusionary rule sends a message that the government cannot and 

will not benefit from wrongdoing by its officers  
iv. Fruit of the Poisonous Tree: (1) When the government violates the Constitution in 

obtaining evidence – it poisons the “tree”; (2) All “fruit” that comes from that tree – 
i.e., all evidence – is poisonous; and (3) No poisonous fruit may be used in a criminal 
prosecution. 

B. Hudson v. Michigan: The exclusionary rule has never been applied except where its 
deterrence and benefits outweigh its substantial social costs; will not be applied to 
violations of the knock and announce rule. The social costs of applying the rule to knock 
and announce violations are considerable, and the incentive to such violations is 
minimal to begin with, and the extent deterrence against them are substantial.  

C. Mapp v. Ohio: Evidence obtained through an unreasonable search and seizure in 
violation of the Fourth Amendment is inadmissible in state criminal proceedings. 

D. Herring v. United States: The exclusionary rule applies ONLY to deliberate or reckless 
violations of the 4th amendment or those that are the result of systematic government 
policies.  
i. Does NOT apply to negligent or good faith violations of the 4A.  

ii. Rule is not an individual right and applies only where it results in appreciable 
deterrence. The benefits of deterrence must outweigh the costs.  

E. Davis v. United States: A search conducted in objectively reasonable reliance upon 
binding appellate precedent that has since been overruled is not subject to the 
exclusionary rule. 
 

XI. STANDING TO RAISE THE EXCLUSIONARY RULE  
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A. Rakas v. Illinois: Only those whose 4A rights were violated may raise the exclusionary 
rule. In other words, a person cannot raise the exclusionary rule just because he or she 
is “aggrieved” by an illegal search; to raise the exclusionary rule a person must show a 
violation of his or her 4A rights.  
i. A passenger in a car belonging to someone else does not have a legitimate 

expectation of privacy in the car or in items found in the car that do not belong to 
him and thus may not challenge the search of the car or seizure of the items as 
unconstitutional.  

B. Rawlings v. Kentucky: A man could not raise the exclusionary rule when contraband 
belonging to him was found inside a woman’s purse when he and the woman were 
visiting premises that were searched. The court concluded that the man had no 
reasonable expectation of privacy under the circumstances and thus could not raise the 
exclusionary rule.  

C. Byrd v. United States: A driver of a rental car who has the renter's permission to drive it 
but is not listed as an authorized driver on the rental agreement does have a reasonable 
expectation of privacy against government searches of the vehicle.   

D. Brendlin v. California: During a traffic stop, an officer seizes everyone in the vehicle, not 
just the driver. 

E. Temporary Residents: 
i. Minnesota v. Carter: To claim Fourth Amendment protection, an individual must 

have a reasonable expectation of privacy in the place searched. Someone 
temporarily in another’s home (with no prior relationship w/ owner), and present to 
only conduct a business transaction, does not have a reasonable expectation of 
privacy in the house.  

ii. Minnesota v. Olsen: Overnight guests have a legitimate expectation of privacy in his 
host’s home. 

iii. Things to think about in determining when a social guest will have standing to 
contest a search: Was he invited? Is he a guest? How long has been there? How long 
is he staying?  
 

XII. EXCEPTIONS TO THE EXCLUSIONARY RULE  
A. Independent Source 

i. Even if police obtain evidence in violation of the 4A, it is still admissible if it is also 
obtained through a source independent of the police misconduct and untainted by 
the illegal actions of the police. 
a. Applies to evidence initially found pursuant to an unlawful search but later 

obtained independently from activities untainted by the initial illegality.  
ii. Test to Apply: whether the search pursuant to a warrant was genuinely 

independently based; that it has independent evidence not tainted by the illegal 
evidence.  
a. Want to see independent investigation; probable cause untainted by illegal stuff  

iii. “When a wholly separate line of investigation, shielded from information gathered 
in an illegal search, turns up the same evidence through a separate, lawful search. 
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Under these circumstances, there is little doubt that the lawful search was not 
connected to the constitutional violation.” 

iv. Murray v. United States: Exclusionary rule does not generally require suppression of 
evidence seized from premises pursuant to a search warrant, despite an earlier 
unconstitutional search of the same premises, if the warrant application was based 
entirely on an independent source of probable cause. The search and seizure 
pursuant to the subsequent warrant cannot be deemed independent of the earlier, 
unconstitutional search if officers were subjectively motivated to obtain a warrant 
by what they learned during the earlier unconstitutional search. 
a. When the challenged evidence has an independent source, exclusion of such 

evidence would put the police in a worse position than they would have been in 
absent any error or violation. 

B. Inevitable Discovery  
i. If police can demonstrate that they inevitably would have discovered the evidence, 

without a violation of the fourth amendment, the ER does not apply and the 
evidence is admissible. 

ii. Nix v. Williams: If prosecution can establish by a preponderance of the evidence 
that the information ultimately or inevitably would have been discovered by lawful 
means then the deterrence rationale has so little basis that the evidence should be 
received.  
a. The body in this case would have inevitably been discovered, the evidence was 

properly admitted. 
C. Attenuation of the Taint 

i. Evidence is admissible when the connection between unconstitutional police 
conduct and the evidence is remote or has been interrupted by some intervening 
circumstance, so that the interest protected by the constitutional guarantee that has 
been violated would not be served by suppression of the evidence obtained.  

ii. Wong Sun v. U.S.: The police illegally broke into Wong’s apartment. Wong made 
incriminating statements. Was then arrested then released. Later was questioned 
again and advised of his rights, Wong again gave incriminating statements. Court 
held statements made to the police at the time of his arrest had to be excluded as 
the fruits of an unlawful arrest, but later questioning was admissible because the 
connector with the earlier illegal activity “became so attenuated as to dissipate the 
taint” 

iii. Brown v. Illinois: Miranda warnings alone do not guarantee admissibility for 
statements made following an unlawful arrest. Incriminating statements made 
following an unlawful arrest are only admissible if the statements, in light of all 
relevant facts and circumstances, are “sufficiently an act of free will to purge the 
primary taint.”  
a. Determinations of admissibility for statements made after an illegal arrest must 

be made on a case-by-case basis after assessing all relevant facts and 
circumstances, including (no single fact is dispositive): 

• Miranda warnings are a factor to be considered, but not the only one 
• Temporal proximity of the arrest and confession 
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• The presence of intervening circumstances 
• Particularly, the purpose and flagrancy of the official conduct 
• Voluntariness of the statement is a threshold requirement – burden of 

showing admissibility rests on prosecution  
iv. Utah v. Strieff: Evidence the officer seized as part of the search incident to arrest is 

admissible because the officer’s discovery of the arrest warrant attenuated the 
connection between the unlawful stop and the evidence seized incident to arrest  
a. Followed three factors from Brown:  

• Temporal proximity: precedents have declined to find that this factor 
favors attenuation unless substantial time elapses between an unlawful 
act and when the evidence is obtained – favors suppressing evidence; 
discovery of drugs happened only minutes after the stop  

• Presence of intervening circumstances: warrant was valid, it predated the 
officer’s investigation, and was unconnected with the stop. Once officer 
discovered the warrant, he had an obligation to arrest. – favors the state  

• Purpose and flagrancy of the official misconduct: ER exists to deter police 
misconduct. This doctrine reflects that rationale by favoring exclusion 
only when police misconduct is most in need of deterrence, meaning 
when it is purposeful or flagrant. Officer was at most negligence – made 
two good faith mistakes. Favors the state  

b. Therefore, the attenuation exception applies. 
v. United States v. Ceccolini: The search took place in defendant’s flower shop. The 

officer found an envelope with evidence of gambling in it. The officer then put the 
envelope back and told his supervisor what had happened. 4 months later, relying in 
part on that officer’s finding, another officer interviewed an ex-employee of the 
shop who had a lot to say about the gambling. Should the witness’s testimony be 
excluded as fruit of an unconstitutional search? It’s difficult to invoke the 
exclusionary rule against a live witness; the cost is greater. Here, we have a witness, 
who could have been found through legal means, willing to come forward and 
speak. Silencing this witness could potentially silence future witnesses.  

D. Good Faith 
i. Excluding good faith mistakes would not deter police misconduct.  

ii. U.S. v. Leon: Evidence obtained in reasonable, good-faith reliance on a facially valid 
search warrant is not subject to the Fourth Amendment's exclusionary rule, even if 
the warrant is later deemed defective. When the police reasonably rely on a facially 
valid search warrant, there is no improper police conduct to deter and therefore no 
4A interests are advanced by excluding the evidence. Therefore, the social cost of 
excluding the evidence outweighs any 4A violation and the evidence must remain 
admissible at trial.  
a. Where an officer knows or should know that the magistrate issuing a warrant 

has been misled, or where an affidavit is so lacking in probable cause that no 
reasonable officer could reasonably rely on it, or where a warrant is so vague 
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that no reasonable officer could assume it to be valid, the evidence obtained 
must be excluded. 

E. Knock and Announce 
i. Absent exigent circumstances the police must knock and announce their presence 

before searching a residence.  
ii. In Hudson v. Michigan, the courts held that the exclusionary rule does not apply to 

police violations of the 4th amend.  
 

 
 

 
 
FIFTH AMENDMENT  
The Fifth Amendment provides, in part, “No person… shall be compelled in any criminal case to be a 
witness against himself.”  This is the privilege against self-incrimination. 

 
I. POLICE INTERROGATION AND SELF-INCRIMINATION 

A. Requirements of Voluntariness  
i. Bram v. United States: SC first held involuntary confessions violate the privilege 

against self-incrimination under the 5th amendment  
a. Confessions must be free and voluntary ... no threats, violence, direct or implied 

promised, no improper influence.  
ii. Brown v. Mississippi: Confessions gained involuntarily are inadmissible as violating 

due process of law. Basic requirement for admission of a confession, it must be FREE 
and VOLUNTARY. (no violence or brutality)  

iii. After Miranda, there is a presumption of the admissibility of confessions if police 
follow Miranda. But even after Miranda, due process requires that any confession be 
voluntary in order to be admissible as evidence.  

iv. Miranda applies only to interrogations while a person is in police custody.  
a. The key protection for questioning that occurs when a person is not in police 

custody is that any confession must be voluntary.  
b. Also, a person can waive his rights under Miranda, but even if there is a waiver, a 

confession is not admissible unless it is voluntary. 
B. Determining Whether a Confession is Voluntary  

i. Hopt v. People of Utah: “a confession should not go to the jury unless it appears to 
the court to have been voluntary.” 
a. Voluntariness is a question of law.  

ii. Jackson v. Denno: SC held the prosecution has the burden of proving that a 
confession was voluntary  

iii. Crane v. Kentucky: Even if the judge deems a confession to be voluntary, defendant 
can still argue to the jury that it was obtained under circumstances and conditions 
that make it unreliable. 

iv. Voluntariness is to be determined by the totality of the circumstances.  
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v. Underlying the voluntariness test, is a concern for reliability of the confession, but 
this is not the only concern; certain police techniques are repugnant and override 
free will and this are not to be tolerated.  

vi. Facts in assessing the voluntaries requirement: 
a. Length of the Interrogation and Whether the Defendant was Deprived of Basic 

Bodily Needs 
• If an interrogation went on over a very long period of time, it is more 

likely to be deemed involuntary, especially where a suspect has been 
denied sleep, food, water, and/or access to a restroom.  

• In Ashcraft v. Tennessee, a confession was deemed involuntary when a 
suspect was not permitted to sleep for the 36 hours during which the 
interrogation occurred.  

• In Payne v. Arkansas, the fact that the suspect was given no food for 24 
hours was important to the Court’s conclusion that the confession was 
involuntary.  

b. The Use of Force and Threats of Force  
• Arizona v. Fulminate: A finding of coercion need not depend upon actual 

violence by a government agent; a credible threat is sufficient. Coercion 
can be mental as well as physical. 

c. Psychological Pressure Tactics  
• Spano v. New York: A coerced confession is not made voluntarily and is 

therefore inadmissible at trial. The police continued to question Spano 
after he invoked his right to remain silent and they denied him his right to 
counsel. Police took advantage of his prior (childhood friendship) with 
Bruno, as well as his diminished mental capacity. Spano was questioned 
by many different officers for eight hours during the early morning, and 
then he was forced to answer the district attorney’s leading questions, 
instead of telling the police what happened in his own words.  

d. Deception 
• Lynumm v. Illinois: a suspect was told that if she cooperated and 

answered the questions from the police officers, she would not be 
prosecuted for participating in a marijuana sale. But she was told if she 
did not cooperate, she would face ten years in prison and have her 
children taken away from her. She told police whatever they wanted, and 
they told her to admit the sale. The court held that it is “clear that a 
confession made under such circumstances must not be deemed 
voluntary.” 

• Deception is allowed within reason. There are some police tactics that 
the Court will tolerate. Ex: officers lying to a suspect saying his 
accomplice had already confessed or an officer acting like a friend to the 
suspect and expressing sympathy.  

e. Age, Level of Education, and Mental Condition of a Suspect  
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• Courts have placed an emphasis on the level of education and the mental 
conditions of a suspect.  

• Colorado v. Connelly: A statement made by a mentally ill person is not 
involuntary for purposes of the Due Process Clause if there is no coercive 
behavior by police.  

o Police were very gentle with the defendant in this case and did 
everything they were supposed to.  

 
II. MIRANDA RIGHTS 

A. Basics  
i. Miranda v. Arizona: If a person in custody is to be subjected to interrogation, he 

must first be informed in clear and unequivocal terms that: 
a. (1) Right to remain silent.   
b. (2) Anything you say can and will be used against you in court. 
c. (3) Right to an attorney (before interrogation and during interrogation). 
d. (4) If you cannot afford an attorney, one will be provided for you. 

ii. IF Custody AND Interrogation, then Miranda is needed.  
B. CUSTODY  

i. Basics  
a. Custody Test: “whether police acted in a manner that would lead a reasonable 

suspect to believe she was in police custody of the degree associated with formal 
arrest.” 

b. Test is OBJECTIVE (reasonable suspect) 
c. Custodial Interrogation: Questioning initiated by law enforcement officers after a 

person has been taken into custody or otherwise deprived of his freedom of 
action in any significant way. 

ii. When is a Person in Custody?  
a. Orozco v. Texas: a person who has been arrested is in custody and that Miranda 

warnings must be given, even if the questioning occurs in a person’s home. 
• 4 officers went to the boarding house that defendant was staying at 4am, 

all surrounded his bed and began questioning him. From the moment 
they got there, he was in custody. According to officer’s testimony, he 
was under arrest and not free to leave.  

b. Oregon v. Mathiason: a person who is free to leave is not in custody and no 
Miranda warnings are required.  

• Defendant went to police station voluntarily and was free to leave. So 
long as the police acted in a manner that would lead a reasonable 
suspect she was free to leave, no custody. Interview was only 30 minutes 
and the defendant left without hinderance.  

• It’s not sufficient to find a coercive environment, must find custody. All 
interactions with police are coercive in some respect, but police don’t 
have to warn everyone of Miranda rights, only those in custody. 
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o Only defendant and officer in interrogation room. Door closed. 
Police used deception; lied about fingerprints being found at the 
scene. Still no custody.  

c. JDB v. North Carolina: Whether a suspect is “in custody” is an objective inquiry 
under Miranda and the age of a child subjected to police questioning is relevant 
to whether that child is in custody, so long as the age was known to the officer or 
would be objectively apparent to a reasonable officer. A reasonable child will 
feel more pressure than a reasonable adult to submit to police questioning. 
Failing to distinguish between them would deprive children of their 
constitutional rights. 

d. Berkemer v. McCarthy: While a person in custody who is suspected of a 
misdemeanor traffic offense must be read his Miranda warnings, a motorist 
temporarily detained on the side of the road after being pulled over by an officer 
is not “in custody” for the purpose of Miranda.  

• A suspect is in custody when roadside questioning amounts to 
curtailment of the suspect’s freedom to the amount associated with 
formal arrest.  

• Roadside questioning after a traffic stop is not custody; it takes more. A 
roadside stop is (1) public and (2) quick. In contrast, to a custodial 
interrogation at a police station where it is private and can last hours.  

• Statements made at the roadside stop were okay, whereas statements 
made at the police station required the Miranda warnings.  

• Whether under the totality of the circumstances a reasonable person 
would have felt at liberty to terminate the interrogation and leave  

e. Beckwith: does not apply to IRS agents questioning a taxpayer about potentially 
criminal income tax violation.  

f. Murphy: Often does not apply to conversation between a probation officer and 
the person on probation. (sometimes it could but usually not) 

C. INTERROGATION  
i. Basics  

a. Miranda applies ONLY IF the police engage in interrogation. 
b. Defined: Interrogation refers to “any words or actions on the part of the police 

that the police should know are reasonably likely to elicit an incriminating 
response from the suspect.” (Innis)  

• From the suspect’s perspective, not based on intent of officer  
• What police should know; not what police actually know.  
• Usually susceptibilities of suspect count (age, education, language 

abilities, intellect, ...) 
c. Any statement given freely and voluntarily without a compelling influence is 

admissible in evidence. Volunteered statements of any kind are not barred by 
the 5A.  

d. “the prosecution may not use statements, whether exculpatory or inculpatory, 
stemming from custodial interrogation of the defendant unless it demonstrates 
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the use of procedural safeguards effective to secure the privilege against self-
incrimination.”  

ii. Rhode Island v. Innis: Interrogation, as conceptualized in Miranda, must reflect a 
measure of compulsion above and beyond that inherent in custody itself. 
Interrogation refers not only to express questioning, but also to any words or actions 
on the art of police that the police should know are reasonably likely to elicit an 
incriminating response from the suspect. 
a. Innis was placed in a police car with three officers for the ride to the police 

station. Along the way, two of the officers began speaking to each other, 
expressing their concern that a student from the nearby school for handicapped 
children would find the weapon and hurt himself. At this point, Innis told the 
police to turn around and he would show them where the gun was. Before 
pointing out the gun’s location, Innis was again read his Miranda rights. Innis 
responded that he understood but he did not want any children to come across 
the gun and get hurt. Innis then pointed out where the gun was. There was no 
indication that the two officers knew or should have known that Innis was 
particularly susceptible to an appeal to his conscience. Furthermore, there is no 
indication that Innis was disoriented or upset at the time of his arrest. Therefore, 
Innis was not interrogated for the purpose of Miranda because he was not 
subject to questioning or the functional equivalent. 

iii. Illinois v. Perkins: An undercover officer does not have to provide Miranda warnings 
to an incarcerated person before engaging in questioning that could induce 
incriminating statements. 
a. The essential ingredients of a police-dominated atmosphere and compulsion are 

not present when an incarcerated person speaks freely to someone whom he 
believed to be a fellow inmate.  

b. Ploys to mislead a suspect or lull him into a false sense of security that do not 
rise to the level of compulsion or coercion to speak are not within Miranda 
concerns 

D. What is Required of Police  
i. California v. Prysock: Miranda warnings do not have to conform to the exact 

formulation set out in Miranda v. Arizona (1966) so long as the suspect is fully 
informed of his rights 

ii. Duckworth v. Eagan: The inquiry is simply whether the warnings reasonably convey 
to a suspect his rights required by Miranda. 
c. Holding that the warning which included the advice that a lawyer would be 

appointed “if and when you go to court” did not violate Miranda.  
E. Consequences of Violating Miranda  

i. Oregon v. Elstad: A suspect can make a statement that is admissible in court after 
being read his Miranda warnings, even when he previously made an unwarned 
statement, because the initial failure to read a suspect his Miranda warnings does 
not taint later voluntary statements. 
a. Absent deliberately coercive or improper tactics in obtaining the initial 

statement, the mere fact that a suspect has made an unwarned admission does 
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not warrant a presumption of compulsion. A subsequent administration of 
Miranda warnings to a suspect who has given a voluntary but unwarned 
statement ordinarily should suffice to remove the conditions that preclude 
admission of the earlier statement. 

ii. Missouri v. Seibert: A second confession after a Miranda waiver is admissible only if 
there was a long enough break following the initial confession without a Miranda 
waiver to give a reasonable suspect the belief that he or she had a right not to speak 
to officers. 
a. Seibert’s second confession was inadmissible despite her Miranda waiver 

because her first confession occurred in interrogation without a Miranda waiver. 
Applying an objective standard, Seibert’s first and second confessions were given 
during a single, continuous interrogation and thus her second confession was 
inadmissible despite her Miranda waiver.  

b. Police were trying to do a two-step process like in Elstad to essentially 
circumvent Miranda.  
 

F. Miranda Waiver 
i. North Carolina v. Butler: An express written or oral statement of waiver of the right 

to remain silent or of the right to counsel is usually strong proof of the validity of 
that waiver, but is not inevitably either necessary or sufficient to establish waiver. In 
at least some cases, waiver can be inferred from the actions and words of the 
person interrogated.  
a. Look to the totality of the circumstances to see if the suspect intended to waive 

Miranda rights.  
ii. Right to Remain Silent Waiver:  

a. Berghuis v. Thompkins: Where a defendant does not explicitly invoke his right to 
remain silent after fully understanding his Miranda rights, he implicitly waives his 
Miranda rights by making a voluntary statement to police.  

• Waiver of the right to remain silent must be made knowingly and 
voluntarily.  

o “even absent the accused’s invocation of the right to remain 
silent, the accused’s statement during a custodial interrogation is 
inadmissible at trial unless the prosecution can establish that the 
accused ‘in fact knowingly and voluntarily waived Miranda rights’ 
when making the statement.”  

• Under Berghuis knowingly and voluntarily can be determined through a 
2-part analysis that the prosecution must prove: 1) must be voluntary in 
the sense that it was the product of a free and deliberate choice rather 
than intimidation, coercion, or deception 2) made with a full awareness 
of both the nature of the right being abandoned and the consequences of 
the decision to abandon it.  

• A defendant must invoke his Miranda rights unambiguously. Before 
questioning Thompkins, the police had him read aloud a portion of a 
written form with the Miranda warnings printed on it. The rest of the 
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form was read aloud to Thompkins and police asked that he sign the form 
to show he understood his rights. Thompkins refused. Thompkins was 
then interrogated for about three hours. He never stated that he wanted 
an attorney or to remain silent. Thompkins gave only a few one word 
responses. When asked if he prayed that God forgive him for shooting 
the victim, Thompkins said yes. 

b. Salinas v. Texas: A witness’s silence in response to a law enforcement official’s 
question is not sufficient to invoke the witness’s right against self-incrimination, 
even when the official believes the answer may incriminate the witness. The 
Fifth Amendment privilege against self-incrimination is generally not invoked by 
silence. 

• Two exceptions to the requirement that witnesses invoke the privilege:  
o (1) A criminal D need not take the stand and assert the privilege at 

his own trial (Griffin v. CA) 
o (2) Witness’s failure to invoke the privilege must be excused 

where governmental coercion makes his forfeiture of the privilege 
involuntary  

c. Michigan v. Mosley: Miranda does not bar police from subsequently questioning 
a suspect who previously invoked his right to remain silent, as long as the 
suspect’s right to end questioning has been scrupulously honored.  

• Miranda does not prohibit all subsequent questioning by police once a 
suspect has invoked his right to remain silent. Miranda requires police to 
immediately stop questioning a suspect in custody once the suspect 
indicates he does not wish to speak. However, Miranda provides no 
guidance as to when and if a suspect who has invoked the right may be 
interrogated later. 

• Important Factors for Re-approach: 
o New detective; new crime  
o Full warnings at each stage  
o Brief period of initial questioning (20 mins) 
o Suspended questioning for a significant period after first 

interrogation (2 hours) 
o Invocation must be clear and unambiguous (Berghuis) 

iii. Right to Counsel Waiver: 
a. Edwards v. Arizona: Once a suspect has invoked his right to counsel, the police 

may not further interrogate the suspect until the suspect has been given access 
to counsel, unless the suspect initiates further communication with the police. 

• Waivers of counsel must not only be voluntary, but must also constitute a 
knowing and intelligent relinquishment or abandonment of a known right 
or privilege, a matter which depends in each case upon particular facts 
and circumstances surrounding that case, including the background, 
experience, and conduct of the accused.  

• When an accused has invoked his right to have counsel present during 
custodial interrogation, a valid waiver of that right cannot be established 
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by showing only that he responded to further police-initiated custodial 
interrogation even if he has been advised of his rights.  

• The rationale of Edwards is that once a suspect indicated that “he is not 
capable of undergoing custodial questioning without advice of counsel, 
any subsequent waiver that has come as the authorities behest, and not 
at the suspect’s own instigation, is itself the product of the inherently 
compelling pressures and not the purely voluntary choice of the suspect.” 

• After Edwards invoked his right to counsel and the police ceased the 
initial interrogation, the police re-initiated questioning the next day 
without giving Edwards access to counsel. Edwards' responses to the 
further questioning were not a valid waiver of his rights.  

• Important Factors for Re-approach:  
o Must stop and cannot reinitiate (but, 14 days in Shatzer) 
o Waiver cannot be established by showing only that suspect 

responded to further police-initiate custodial interrogation.  
o Invocation must be clear and unambiguous (Davis) 

• the police must cease an interrogation after a suspect has asserted right 
to counsel, until such time as counsel is present—unless the accused 
initiates further communication, exchanges, or conversations with the 
police, or there has been a break in custody of at least 14 days (Shatzer). 

b. Minnick v. Mississippi: When counsel is requested, interrogation must cease, and 
officials may not reinitiate interrogation without counsel present.  

• The Edwards protection does not cease after defendant has consulted 
with counsel.  

• After being given the Miranda warnings, Minnick refused to sign a waiver 
of his rights. Minnick answered some questions, but told the agents to 
return after Minnick obtained an attorney. Minnick consulted with an 
attorney two or three times. Minnick claims he was forced to meet with a 
deputy sheriff from Mississippi. Minnick again refused to sign a rights 
waiver but told the deputy about the murders. Minnick was charged with 
murder.  

c. Maryland v. Shatzer: A break in custody ends the presumption of involuntariness 
established in Edwards v. Arizona. 

• Shatzer’s break in custody between his two interrogations was two-and-
one-half years. Although Shatzer was released from custody into the 
general prison population, not back to his normal life, he was 
nevertheless returned to the same degree of control he had over his life 
prior to the first interrogation. Since Shatzer’s break in custody was over 
14 days, the Edwards rule does not require that Shatzer’s 2006 
statements be suppressed. 

• 14 days provides plenty of time for the suspect to get reacclimated to his 
normal life to consult with friends and family and counsel, and to shake 
off any residual coercive effects of his prior custody. 
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d. Davis v. United States: Police are not required to terminate a custodial 
interrogation if a suspect makes an ambiguous reference to consulting an 
attorney. Police in such situations should ask clarifying questions to determine 
whether the suspect is requesting an attorney, but this is not a formal 
requirement. Suspect must clearly indicate that he wants to consult an attorney 
in such a way that a reasonable police officer in the situation would believe the 
suspect was invoking his right to counsel. 
 

III. EXCEPTIONS TO MIRANDA  
A. Impeachment 

i. Harris v. New York: Statements made by a suspect who has not received the 
Miranda warnings may be admitted at trial for impeachment purposes. Defendants 
are privileged against self-incrimination, but this does not mean that defendants 
may perjure themselves. 

B. Emergencies  
i. New York v. Quarles: Statements obtained by police from suspects during 

emergency situations could be used against criminal defendants even if Miranda 
warnings were not properly administered. The need for answers to questions in a 
situation posing a threat to the public safety outweighs the need for the 
prophylactic rule protecting the 5A privilege against self-incrimination. 
a. However, when officers ask “questions necessary to secure their own safety or 

the safety of the public” as opposed to “questions designed solely to elicit 
testimonial evidence from a suspect,” they do not need to provide the warnings 
required by Miranda.  

C. Booking  
i. Pennsylvania v. Muniz: General questions during booking are allowed without 

warnings. DUI case – relied on physical observations and not substance of answers. 
The question about what day he turned 6 years old was not allowed.  
a. Privilege against self-incrimination applied only if a person is compelled to make 

statements; physical evidence or observation oh physical characteristics are not 
testimonial  

 
IV. MIRANDA REVIEW  

A. What is the standard for showing a suspect is in custody? 
i. Whether police acted in a manner that would lead a reasonable suspect to believe 

she was in police custody of the degree associated with formal arrest. 
ii. Whether police acted in a manner that would lead a reasonable suspect to believe 

she is not free to walk away.  (Oregon v. Mathaison) 
iii. Suspect’s action is curtailed to the extent associated with formal arrest. (Berkemer 

v. McCarty) 
B. What is interrogation? 

i. “Any words or actions on the part of the police that the police should know are 
reasonably likely to elicit an incriminating response from the suspect” (Rhode Island 
v. Innis) 
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C. How must a suspect invoke the right to an attorney? … or the right to silence? 
i. Unambiguously & out loud— “sufficiently clearly that a reasonable police officer in 

the circumstances would have understood the statement to be a request for an 
attorney.”  (Davis; Berghius; Salinas) 

D. If suspect has invoked her right to silence, may police detectives reinitiate questioning?   
i. After warning, after break, new detectives …  (Michigan v. Mosley) 

E. If a suspect has invoked her right to an attorney, may police detectives reinitiate 
questioning? 
i. No.  A valid waiver of right to counsel cannot be established by showing only that a 

suspect responded to further police-initiated questioning.  (Edwards v. Arizona; but 
Shatzer) 

F. When will a suspect be found to have “initiated” further interrogation? 
i. A suspect can “fairly be said to represent a desire on the part of an accused to open 

up a more generalized discussion relating directly or indirectly to the investigation.  
(Oregon v. Bradshaw) 

ii. Not enough to ask for the phone or for a glass of water. 
G. How are waivers distinct?  

i. Must be voluntary and knowing.  Burden on state.  
 
 
 
SIXTH AMENDMENT  
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his 
defence. 
 
The 6th Amendment applies when judicial proceedings have been initiated against the accused 
“whether by way of formal charge, preliminary hearing, indictment, information, or 
arraignment.” 
*the 5A still persists throughout all facets of the investigation so long as the defendant is in 
custodial interrogation.  
 

I. RIGHT TO COUNSEL AND POLICE INTERROGATIONS 
A. McNeil v. Wisconsin: the 6A right to counsel cannot be invoked once for all future 

prosecutions, for it does not attach until a prosecution is commenced, whether by way 
of formal charge, preliminary hearing, indictment, information, or arraignment. 
i. Held that a D’s statements regarding offenses for which he had not been charged 

were admissible notwithstanding the attachment of his 6A right to counsel on other 
charged offenses.  
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B. Massiah v. United States: Defendant was indicted for violating federal narcotics laws 
and pled not guilty with the assistance of counsel. Unbeknownst to Defendant, a co-
defendant had agreed to cooperate with police, and, while released on bail, the co-
defendant was wearing a wire and initiated a conversation with Defendant, where he 
made incriminating statements. 
i. A person who has been indicted on criminal charges has as much a constitutional 

right to have an attorney present during police interrogations as he does during the 
trial itself. 

ii. “Once adversary proceedings have commenced against an individual, he has a right 
to legal representation when the government interrogates him.” 

iii. 6th Amendment comes into play because Massiah had already been indicted. 
C. Brewer v. Williams: Similar to Nix v. Williams. Whether a defendant has effectively 

waived his right to have counsel present is a matter of constitutional law, and the 
burden rests on the prosecution to show that the defendant made an intentional 
relinquishment of a known right to counsel. The officer’s “Christian burial speech” 
amounted to interrogation because the officer himself testified to the fact that his 
statements were intended to elicit information from Williams. Williams invoked his right 
to counsel throughout his ordeal. He contacted his attorney before turning himself in, 
he continued to employ the advice of counsel by remaining silent, and he even told the 
police he would tell them everything but only after he consulted with his attorney. 
Despite this, the officer elicited incriminating statements from Williams without first 
reading him his Miranda rights or ascertaining whether Williams wished to waive his 
right to counsel. Under such facts, no effective waiver took place. 
i. Police were not supposed to question defendant, but still attempted to elicit 

incriminating information from him while in the car. Right to counsel under the 6A 
and 14A means at least that a person is entitled to the help of a lawyer at or after 
the time that judicial proceedings have been initiated against him “whether by way 
of formal charge, preliminary hearing, indictment, information, or arraignment.” 

ii. A defendant has NOT effectively waived his right to counsel if, at the advice of 
counsel, he continues to invoke his right to remain silent until he has the 
opportunity to confer with his attorney but then makes a statement after being 
subject to police interrogation.  

D. Texas v. Cobb: The 6A right to counsel, once triggered by the initiation of formal criminal 
proceedings, does not attach to the investigation of unrelated offenses arising from the 
same set of facts that led to the original charge. If the same set of facts supports 
multiple charges without proof of any additional facts, the charges arise from the same 
offense. 
i. Defendant was suspected of burglarizing a home. While Cobb was in custody on 

suspicion of unrelated crimes, Cobb confessed to the burglary but claimed to have 
no knowledge about the disappearances. After Cobb was released on bond, police 
received a call from Cobb’s father informing them that Cobb had confessed to killing 
Margaret Owings during the burglary. Police took Cobb into custody and 
administered Miranda warnings. Cobb waived his rights under Miranda and 
confessed to murdering Margaret Owings and her daughter.  
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a. Cobb’s Sixth Amendment right to counsel did not attach to the investigation of 
the murder even though it arose from the same set of facts that led to the 
original charge.  

ii. Blockburger v. US: where the same act or transaction constitutes a violation of two 
distinct statutory provisions, the test to be applied to determine whether there are 
two offenses or only one, is whether each provision requires proof of a fact which 
the other does not. (this is the double jeopardy test) 
a. When the 6A attached, it does encompass offense that, even if not formally 

charged, would be considered the same offense under the Blockburger test.  
b. Under TX law, burglary and capital murder required proof of different facts and 

are not the same offense under Blockburger. Therefore, the 6A did not bar police 
from interrogating defendant regarding the murders, and his confession was 
admissible. 

 
II. WAIVER OF RIGHT TO COUNSEL  

A. Montejo v. Louisiana: Police may seek a knowing and voluntary waiver of a defendant's 
right to have counsel present during interactions with the police, even after the 
defendant's 6A rights have attached and become operative. 

 
III. DELIBERATE ELICITATION 

A. U.S. v. Henry: Statements made by an accused in custody to an undercover government 
informant may not be admitted at trial without violating the 6A right to counsel. 
i. Key: payment scheme, was the jail mate an informant, was the information 

deliberately elicited statements.   
B. Kuhlmann v. Wilson: The 6A does not require suppression of statements made by a 

prisoner to a covert police informant if the informant only listened passively and did not 
deliberately elicit those statements. 

 
IV. 6A BASICS 

A. Attaches:  After adversarial proceedings have been initiated against the accused 
“whether by way of formal charge, preliminary hearing, indictment, information, or 
arraignment.”   
i. to attach (def.):  “to apply to police investigations” 

B. One crime at a time:  Attaches only to the crime at issue in the formal charge, 
arraignment, arrest. 
i. AKA:  “offense specific” 

C. Prohibits:  Deliberate elicitation w/o counsel. 
D. Waiver:  Possible, must be voluntary, knowing, and intelligent.  Miranda warnings plus 

waiver can work. 
 

V. FIFTH AMENDMENT VS. SIXTH AMENDMENT  
A. Earliest Application  

i. 6A right applies only after adversary judicial criminal proceedings have been 
initiated against the accused.  



 37 

ii. 5A right applies WHENEVER there is custodial interrogation. (all throughout 
investigation) 

B. Custody?  
i. 5A right does not attach unless the suspect is in custody.  

ii. 6A does not require custody.  
C. Offense-Specific?  

i. 6A right is offense-specific (it only applies as to the crime(s) for which criminal 
proceedings have commenced) 

ii. Miranda applies without regard to charges, so long as there is custodial 
interrogation.  

D. Actions and Agents  
i. What actions by police? 

a. Miranda applies when the custodial suspect is “interrogated”  
• OBJECTIVE test 
• Test: “any words or actions on the part of the police that the police 

should know are reasonably likely to elicit an incriminating response from 
the suspect” (Innis) 

b. 6A prohibits “deliberate elicitation” 
• Focus on intentions of officer (intent or reckless). 

ii. Undercover agents 
a. 6A applies to deliberate elicitation by undercover agents 
b. Miranda does NOT apply because atmosphere of custodial interrogation is 

absent.  
E. Waiver 

i. Cease Interrogation at request for attorney? 
a. Under Miranda, no duty to cease unless the request occurs under circumstances 

in which it can reasonably be construed to be an expression of request for the 
assistance of an attorney 

b. A request for 6A counsel is not currently limited in this manner. 
ii. Proximity in time to interrogation for assertion of right? If suspect invokes right to 

counsel.  
a. 5A right does not attach unless the suspect is in custody  

• Under Miranda, no duty to cease unless it happens under circumstances 
where it can be reasonably construed to be an expression of request for 
an attorney. Can keep chatting if defendant is inarticulate.  

• Under the 5A, police cannot initiate questioning about any crime after a 
suspect has invoked the right to counsel.  

b. 6A does not require custody  
• More likely to be seen to formally attach by legal proceedings.  
• Under the 6A, police are limited only in questioning the suspect about 

the specific crimes for which formal judicial proceedings have been 
initiated. 

iii. Re-approach? 
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a. Once a person successfully asserts her 5A right to counsel regarding an offense, 
she may not be reapproached regarding any other offense, unless counsel is 
present (Shatzer, for 2 weeks?).  

b. Because the 6A right is offense-specific, invocation of the right to counsel does 
not bar questioning regarding uncharged offenses. 

iv. Exclusionary Rule  
a. Fruit of the poisonous tree principles apply to 6A violations.  
b. The doctrine does not exist or is far more limited in the Miranda context.  

 
 
 
Terry frisk of a car... cursory frisk. Look around. Not enough for a full search.  
27—read analysis. You can argue either way whether adversary proceedings ended.  
 
In Connelly, police were gentle. Here, police were not.  
 
Can Miranda give proper notice that they are really entitled to a lawyer? Montejo  
 
Can always search a car based on PC to the extent of their PC.  
 
If search incident to arrest is only basis for PC if suspect is unrestrained and a danger OR if 
suspect is restrained but reasonable to believe there’s evidence of a crime in a car. (Gant) 
 
CALI NOTES: 
What is a search?  

- Court has held that a subpoena does not implicate Fourth Amendment interests, and 
does not involve a search. 

- Knotts v. Karo: The fundamental difference is that, after the police followed the beeper 
to the cabin, they continued to monitor the beeper after it was in the cabin. As a result, 
they were able to ascertain when the bottle (with the beeper inside) was placed in the 
car again and moved to another location. These latter facts could not have been known 
to the police based simply on visual observation from the public places. 

Probable cause: 
- Although the Court has not specifically defined the probable cause requirement, it 

generally does not require proof that something is "more probable than not." See Illinois 
v. Gates, 462 U.S. 213 (1983). Instead, the courts make what they regard as a "practical, 
commonsense" decision about whether sufficient cause exists to permit a search or 
seizure that deals with "probabilities" rather than a precise test. "These are not 
technical; they are the factual and practical considerations of everyday life on which 
reasonable and prudent men, not legal technicians, act." 

o In theory: PC means “more probable than not” 
o In practice: PC does NOT mean “more probable than not” 

- Although the Court has not specifically defined the probable cause requirement, it 
generally does not require proof that something is "more probable than not." See Illinois 
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v. Gates, 462 U.S. 213 (1983). Instead, the courts make what they regard as a "practical, 
commonsense" decision about whether sufficient cause exists to permit a search or 
seizure that deals with "probabilities" rather than a precise test. "These are not 
technical; they are the factual and practical considerations of everyday life on which 
reasonable and prudent men, not legal technicians, act." 

o In theory: PC means “more probable than not” 
o In practice: PC does NOT mean “more probable than not” 

- Carroll v. US: The fact that defendants were driving the speed limit does not seem to be 
a probative "circumstance" to be considered in the probable cause formulation.  

- The meaning of the so-called Aguilar-Spinelli test is affected by Court's earlier decision 
in Draper v. United States, 358 U.S. 307 (1959). In Draper, a police officer received a tip 
from an informant who had previously provided information to the officer. Since the 
informant's prior tips had proved accurate, the credibility prong of the Aguilar-
Spinelli test was satisfied. However, the informant told the officer nothing about how he 
came by his information. As a result, if the basis of knowledge prong were strictly 
applied, it was not satisfied. The tip stated that a man named Draper had gone to 
Chicago the day before by train, and that he would return to Denver by train on one of 
two specified mornings carrying three ounces of heroin. The informant also provided 
detail regarding how Draper would be dressed. A police officer went to the train station 
on the specified mornings, and found a man matching the description dressed as the 
informant said that he would be dressed. What did the Draper Court hold regarding 
whether probable cause existed? 

o the Court concluded that probable cause existed notwithstanding the fact that 
 
WARRANTS 

- Information used to determine probable cause can be in a wide variety of forms: written 
statements, oral statements, sworn written statements (affidavits), or other warrants. It 
cannot be simply the general knowledge of the issuer, since the issuer must 
independently evaluate the application for the warrant. 

- Warrants may be constitutionally presented to the issuer in person, in writing, by 
telephone, and by fax.  

- Particularity: 
o By requiring that warrants "particularly describ[e] the place to be searched, and 

the persons or things to be seized," the Fourth Amendment restricts police in 
where, how and what they can search for and whom they can seize. The more 
specifically a warrant must describe what or whom the police are seeking, the 
more they must know before obtaining it. 

o Particularity in a search warrant depends on the items being sought; in an arrest 
warrant particularity requires a name or description allowing identification with 
reasonable certainty of the person to be arrested. 

- Probable Cause: 
o Probable cause ensures there is a reason for the intrusion authorized by the 

warrant; particularity limits the scope of that intrusion. If there is too long a delay 
between the facts set forth in an application for a search warrant and its 
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issuance, probable cause can dissipate or become "stale." Probable cause for an 
arrest warrant, by contrast, cannot become "stale" because if there was once a 
reason to believe that a crime occurred and that a specific person committed it, 
passage of time will not erode this. 

- Nexus:  
o Apart from probable cause and particularity, there must be 

some nexus or connection between the place to be searched and what is sought, 
i.e., some reason to believe the items to be seized will be found at the place to 
be searched. 

-  


