
Environmental Law Outline

Exam details:

In overview: practice exam. Will go over last class. Try to answer those questions.

Online. Open book exam. 3.5 hours. On 12-14 and due that day. 24 hour window.

- Environmental Law emerged during the 1960s as an umbrella term linking nature and natural resource
preservation with pollution prevention.

- Primary instrument of regulation was adjudication of common law causes of action (mostly nuisance).
Intervention is reactive and depends on proof of harm. Burden of proof is on plaintiffs.  Regulation is
fundamentally a local matter.

- Failure of the common law regime to provide adequate response to pollution brings about the creation of
statutory and federal regimes.

- President Nixon Signed the National Environmental Policy Act (1969)
- Clean Air Act, 1970

- The Clean Air Act and the EPA actions it authorizes displace any federal common law right to
seek abatement of carbon-dioxide emissions from fossil-fuel fired power plants.

- Federal Water Pollution Control Act, 1972
- The Act imposed pollution control requirements on all point sources of water pollution.

- Endangered Species Act, 1973

Class 3 Study Questions

pp.79-92

Public Nuisance

1) What is the difference between private and public nuisance actions?

a. private → an unreasonable interference with the use or enjoyment of land

b. public → un unreasonable interference with a right common to the public

Missouri v. Illinois (1906)

1) On what grounds did the state of Missouri bring this case, and what remedy did it request?
a. Missouri brought this case to restrain the discharge of the sewage of Chicago through an artificial

channel into the Desplaines River, in the State of Illinois
b. The sewage discharge was causing health issues (typhoid and shit)
c. Stop discharge

2) For what reasons does the Court deny Missouri’s request?
a. D’s maintain that the water of Missouri is worse than in Illinois, while it contributes a much

larger proportion to the intake. Evidence indicates St. Louis should take preventative measures
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through filtration or otherwise against the dangers of the plaintiff’s own creation or from other
sources than Illinois

Georgia v. Tennessee Copper (1907)

1) On what ground did the state of Georgia bring this case, and what remedy did it request?
a. D Copper Companies was discharging noxious gas over P’s territory.. bc of discharge, there was

destruction of forests, orchards, & crops alongside injuries that threatened 5 counties
b. Asking for an injunction

2) What consequences followed from the injunction that was ultimately issued in this case? (Notes 6 and 7,
pp.90-91)

a. city was trying to reduce amount of sulfur emissions from factories but court couldn’t determine
a specific amount of emission that would prevent harm to the property

b. two companies settled with Georgia that stated how much emissions they emit correlates to
payout in damages… however based on damages, 69% of the claims were approved but this only
amounted to $189 per year in damages which was 10% of the total amount of claims made
annually…. essentially payout didn’t match claims

3) Why did Georgia succeed in getting an injunction from the United States Supreme Court when plaintiffs
in Madison v. Ducktown had been refused such relief?

a. using preponderance of evidence standard, there were so many fumes that caused & threatened
damage to a considerable scale of forests & vegetable life, if not to health, within Georgia as it
applies within the requirements set forth in Missouri v. Illinois

4) Why did Georgia succeed in the Tennessee Copper case whereas Missouri failed to get the Supreme
Court to enjoin Chicago’s discharge of sewage in Missouri v. Illinois?

a. Georgia succeeded in Tennessee Copper because they could attribute the source of pollution to
Tennessee Copper whereas in Missouri v. Illinois, Missouri could not isolate that Illinois was the
only source of contamination to the water.

Private Actions for Public Nuisance:

1) Who may bring a public nuisance suit? (note 5, p.90)
a. What is a nuisance is judged based on the norms of the community and will change from place to

place.

b. public nuisance actions can be brought by private parties if they can demonstrate that the
nuisance has harmed them in a manner not shared with the general public

Environmental Statutes: A Historical Perspective

pp. 93-104
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a. Please identify three key junctures in the evolution of American environmental law over the past
half century.

1. Erecting the Federal Regulatory Infrastructure: 1970-1980
2. Extending & Refining Regulatory Strategies: 1980-1994
3. Regulatory Recoil & Reinvention: 1994-2009
4. Obama Administration Tackles Climate Change: 2009-2017
5. Trump Administration Regulatory Rollback: 2016
6. Biden Administration: 2020

❖ The common law failed to establish an adequate response to pollution.
❖ What is a nuisance is judged based on the norms of the community and will change from place to place.

Sources of Environmental Law

Private Nuisance: An unreasonable interference with the use or enjoyment of land.
Public Nuisance: An unreasonable interference with a right common to the public.

Elements of Private nuisance for a cause of action:
1) Unreasonable (substantial) interference with property use.

a) Requirement of Significant Harm -> a normal person in the community would consider the use
offensive

b) Particularly vulnerable people are not considered, different communities create dif. standards
2) Interference was caused by the defendant's use of the land.

● Under the 2nd Restatement (1978)
○ To be a private nuisance, the invasion of property rights must be either

■ Intentional & unreasonable; OR
■ Unintentional and otherwise actionable under the rules governing liability for negligent,

reckless or ultrahazardous conduct
○ Section 826 (b)

■ Gravity of harm must outweigh utility of the undesirable conduct
● Aldred’s Case (1611)

○ Pig farm next to Aldred’s prop was particularly odorous
○ Sufficiently irritating land is actionable as a private nuisance
○ Sic Utere tuo ut alienum non laedas – So use your own [property] that you may not injure

another’
● Madison v. Ducktown (1904)

○ 2 copper smelters operating in a rural town. While purifying the ore, mass amounts of noxious gas were
released that caused a disruption & impairment of land, also killed foliage & crops

○ Plaintiff’s request injunction but were denied due to utility of industry in TN, damages only for
provable destruction of crops

● Boomer v. Atlantic Cement (1970)
○ A cement plant was releasing lots of air pollution (PM) that damaged surrounding properties & health
○ Large disparity in economic consequences & no available mitigation technology advised for

damages
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○ Surrounding properties received a conditional injunction, barring operation until paid for
permanent damages (value diminution)

● McKiver v. Murphy-Brown LLC (4th Cir. 2020)
○ CAFO had dead animals & manure lagoons that caused nuisance
○ Solutions for nuisances recommended and injunction denied

Elements of Public nuisance for a cause of action:
1) An unreasonable interference with a right to the public

○ Aggregate damage to the public, individual damage may be small
2) Requires reasonability determination, consider the following factors:\

○ Does it involve a significant interference with the public health, safety, comfort, or convenience;
or

○ Is illegal; or
○ Is of a continuing nature, has produced a long lasting effect on the public right that the actor has

reason to know will be significant
● Cases

○ Missouri v. Illinois (1906)
■ Chicago was discharging its sewage waste into the MO river, alleged to cause adverse health

conditions in St. Louis
■ Court denies an injunction because of absence of clear & convincing evidence of harm;

insufficient evidence of magnitude of the harm; no actions by StL to mitigate
○ Georgia v. Tennessee Copper (1907)

■ Georgia alleged that smelter's emissions from Ducktown crossed border into GA and caused
significant property damage; asks for injunction

■ GA is able to prove by preponderance standard tangible harm to natural resources, harm to
sovereignty (special solicitude see Mass v. EPA)

●

Trespass: A direct physical invasion or intrusion of the plaintiff’s land by the defendant, the defendant’s agent.

Nuisance: indirect invasion

Remedies: damages and injunctions

Injunctions can be more tailored and subtle than cease and desist orders.

⬥ Decree encouraging technological innovation.

⬥ Postponing a shutdown for a set term, to be effective thereafter unless clean technology can be applied.

⬥ Decree ordering a 30 percent cutback in production.

Environmental Era’s
1)The Common Law and Conservation Era: Pre-1945
2) Federal Assistance for State Problems: 1945-1962
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3)The Rise of the Modern Environmental Movement: 1962-1970
4)Erecting the Federal Regulatory Infrastructure: 1970-1980
5) Extending and Refining Regulatory Strategies: 1980-1994
6) Regulatory Recoil and Reinvention: 1994-2009
7)Obama Administration Tackles Climate Change; 2009-2017
8) Trump Administration Regulatory Rollback
9) Biden Administration

The Impact of Regulatory Legislation on Common Law Actions

Dual shift: From common law to statutes and administration & From local (or state) to federal regulation.

Environmental Federalism
The concept of ‘displacement’ refers to a situation in which federal statutory law governs a question previously
the subject of federal common law.

The term ‘preemption’ applies where a federal statute supersedes state law (common law, or statute).

Three approaches to environmental federalism:

1) Financial Assistance.

2) Cooperative Federalism.

3)Preemption

Approaches to Regulation

Institutional Mechanisms for Controlling Environmental Risks

• Market Forces

• Common Law Liability

• Government Regulation

• Insurance

Criteria to Evaluate Regulatory Strategies:

1) Administrative feasibility.

2) Survivability (judicial and political review).

3) Enforceability.

4) Efficiency.
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5) Fairness and Equity.

6) Ability to encourage technological innovation.

Potential Regulatory Basis:

Environmental Quality (health based)

Such standards focus on the achievement of identified environmental or health goals and set the level
of required control in reference to what is deemed necessary to achieve these goals.

Technological/ feasibility based

The standard-setting process begins with what is technologically feasible or achievable.  Emission limits
are subsequently set in accordance with the level of reduction that is capable of achievement through the
deployment of such technology.

Cost benefit based

Set a target, or performance level, to be achieved, without dictating methods to be employed.   For
example:  Emission limits that specify the amount and rate of emission of particulate pollutants.

APA of 1946: The APA governs the procedures agencies are to use in the exercise of congressionally delegated
legislative, executive, and judicial power. APA is a residual statute, which applies where agencies’ organic
statutes don’t specify their own procedures.

Agencies can respond to regulatory problems through case-by-case resolution (adjudication) or through the
enactment of a general prescription (rulemaking).

Formal Rulemaking: Applies where the relevant statute requires that “rules…be made on the record after
opportunity for agency hearing.” The process typically includes taking of evidence in trial-type procedure
before an Administrative Law Judge.

Informal Rulemaking: Except where “formal” procedures are required, the “informal” (“notice and comment”
procedures) of §553 apply. Currently, almost all rulemaking is informal

Stages in Notice & Comment: 1) Publication of proposed rule. 2) Opportunity for the public to submit
comments. 3) Issuance of final regulation, with explanation.

Congressional Review Act: Under the CRA, once a rule is repealed through a joint resolution of disapproval, a
federal agency may not issue a new rule in “substantially the same form” until Congress passes legislation
authorizing such a rule.

Statutory Interpretation:
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Chevron Step 1: Has Congress “spoken directly to the precise issue in question?”  If yes, then Congress’s
intent is controlling.  Given the statutory language, is the intent of Congress (in the eyes of the reviewing court)
clear?  If so, the court will itself declare that interpretation, whether the agency agrees or not.

Chevron Step 2: If the court decides the meaning is not clear (Congress has not spoken to it), then the court
must review the agency’s interpretation deferentially, upholding it if the court thinks the agency’s answer is
based on “a permissible construction of the statute.”

Standing to Sue and Climate Change Litigation

EPA v. Mass: Lack of causation.  (Motor vehicle emissions contribute “so insignificantly” to the injury.) Lack of
redressability.  (No realistic possibility the requested relief would mitigate the problem, partially because China
and India will offset any gains.)

Standing: “the gist to the question of standing” is whether they have “such a personal stake in the
outcome of the controversy as to assure the concrete adverseness which sharpens the presentation of issues upon
which the court so largely depends for illumination”.

Preventing Harm in the Face of Uncertainty. Chemical Tests and Information about Chemical Risk (pg 219)

Hazard Identification: Is the item under study (e.g., a chemical) causally linked to particular health (or public
welfare) effects?

Short of certainty of serious harm, what must be known before it is appropriate to regulate?

Dose-response assessment: What is the relationship between the magnitude of exposure and the probability that
the health (or public welfare) effects will occur?

Exposure Assessment: What is the level of Exposure of humans (or the environment) to the hazard?

Each of the first three steps in the risk assessment process requires the use of research data to estimate
the types of hazard posed, (hazard identification), the probably a hazard will occur (dose-response assessment),
and the number of people exposed (exposure assessment): These three elements combined are used in the
process of risk characterization.

Risk Characterization: What is the overall magnitude of the risk?

Environmental Waste:

1) Landfill Crisis
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2) Waste of natural resources, energy

3) Public health

RCRA
Resource Conservation and Recovery Act (RCRA). Cradle-to-Grave Regulation of Hazardous Waste.

A. Structure of the RCRA
● §1002. Goals:

○ Outlines statutory goals, including the principle that land disposal should be the least
favored method for managing hazardous wastes.

● Subtitle C: “Cradle To Grave” Regulation of  Hazardous Waste
- Unique as imposes obligations before a release or pollution occurs
- Regulated Parties
❖ Those who accumulate more than 100 kg. of hazardous waste per month. These

generators must obtain an identification number for their hazardous waste.
❖ Transporters must use manifest system to mark & label shipment of hazardous waste

§3001
Identification &
Listing of
Hazardous Waste:

Requires EPA to develop criteria for determining what is a
hazardous waste and to list wastes determined to be
hazardous.

§3002
Regulation of
Generators of
Hazardous Waste:

Requires EPA to establish recordkeeping requirements and a
manifest system to be used to track shipments of hazardous
waste from point of generation

§3003
Regulation of
Transporters of
Hazardous Waste:

Requires transporters of hazardous waste to use the manifest
system.

§3004

Regulation of
Facilities that
Treat, Store, or
Dispose of
Hazardous Waste
(TSDs):

a. Requires EPA to set standards for TSDs to ensure safe
handling of hazardous waste;

b. Sets minimum requirements for such standards;
c. Prohibits the land disposal of untreated wastes unless EPA

specifically determines that such disposal is protective of
human health and the environment;

d. Establishes minimum technology requirements for
certain facilities; and

e. Requires corrective action for all releases of hazardous
wastes or constituents
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§3005
Permit
Requirements for
TSDs:

Requires TSDs to obtain a permit from EPA or states that
incorporate the requirements of §3004.

● Subtitle D: State or Regional Solid Waste Plans
○ Non-regulatory program encouraging states to improve mgmt of non-hazarous solid waste.
○ Provides criteria for landfills and other waste disposal facilities, and banned open landfill[6] 
○ Subtitle D also exempted certain hazardous wastes from the Subtitle C regulations, such as

hazardous wastes from households and from conditionally exempt small quantity generators.
■ Special wastes. In 1980 Congress designated several kinds of industrial wastes as "special

wastes," which are exempt from Subtitle C, including oil and gas exploration and
production wastes (such as drill cuttings, produced water, and drilling fluids), coal
combustion residuals generated by electric power plants and other industries, mining
waste, and cement kiln dust.[9] See Solid Waste Disposal Amendments of 1980.

■ Also includes Enforcment, citizen suit, and judicial review (313): Citizens can sue against
anyone who has contributed or is contributing to the past or present handling of any solid
or hazardous waste that may present an imminent and substantial endangerment to health
or the environement.

○

§§4001-
4010:

Generally

a. Requires EPA to establish guidelines for state solid waste
management plans; and

b. Requires EPA to set minimum requirements for state
plans including a ban on new open dumps;

c. Requires EPA to establish criteria for classifying facilities
as sanitary landfills;

d. Prohibits open dumping of solid waste except in sanitary
landfills; and

e. Requires EPA establish minimum regulatory standards
for municipal landfills to be implemented by the states.

● Enforcement, Citizen Suit, and Judicial Review Provisions

§3008
Provides fed. enforcement authorities including criminal, civil, and administrative
penalties

§7002

Authorizes Citizen Suits against:
1. Those who violate RCRA regulations or permits,
2. Anyone who has contributed or is contributing to the past or present

handling of any solid or hazardous waste that may present an imminent &
substantial endangerment to health or the environment,

3. The EPA administrator for failure to perform any nondiscretionary duty.
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§7003

● Authorizes suits by EPA to restrain anyone who has contributed or is
contributing to the past or present handling of any solid or hazardous waste
that may present an imminent and substantial endangerment to health or the
environment.

● Authorizes the EPA administrator to sue any person “who has contributed or is
contributing” to “handling, storage, treatment, transportation, or disposal of
any solid waste” that “may present an imminent and substantial
endangerment to health or the environment”-> §7002 allows citizen suits
under same circumstances

§7006 Authorizes Judicial Review of RCRA regulations in the D.C. Circuit

● Subtitle 1: Regulation of Underground Storage Tanks

§9002 Requires owners of underground storage tanks to notify state authorities

§9003 Requires the EPA to issue regulations governing detection, prevention, and
correction of leaks from underground storage tanks, including financial
responsibility requirements and new tank performance standards

B. Objectives - RCRA:
1. Increase the Safety of Land Disposal
2. Encourage Alternatives to Land Disposal
3. Promote Reduction of Solid Waste
4. Foster Recycling

C. Regulated Parties
○ Generators

■ Obligations:
1. Keep records that correctly identify the wastes
2. Utilize & Properly Label Appropriate Containers
3. Provide Info
4. Create Manifest
5. File Reports With the EPA

○ Transporters
■ Facilitate the operation of the manifest system by ensuring accuracy and delivering

materials only to permitted TSD facility
■ Refuse to transport improperly labeled waste
■ In event of spill, obligation to minimize effects and notify authorities

○ Treatment, Storage, and Disposal (TSD) Facilities
■ Obtain Hazardous Waste Permits where & when required

- Permits are required by those who operate a TSD facility or those who plan to
engage in TSD activities in the near future

D. Hazardous Waste
○ Traditional Definition under §1004(5)

■ A Solid Waste, or combination of Solid Wastes, which because of its quantity,
concentration, or physical, chemical, or infections charactertistics, may ccouse or
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significantly contribute to an increase in mortality or an increase in serous irreversible, or
incapacitating reversible, illness; or pose a substantial present or potential hazard to
human health or the environment when improperly treated, stored, transported, or
disposed of, or otherwise managed

○ Two-Methods of Defining Hazardous Waste pg 331
1) Listed Wastes Are Specified as hazardous

- substances found to contain hazardous chemicals or exhibit hazardous
characteristics

- See Code of Federal Regulations
2) Characteristic Wastes demonstrate some specific characteristic, for which the producer is

responsible for identifying, that bring the waste w/in the purview & regulation of the EPA
- E.g. ignitable, corrosive, PH, reactive, toxic

○ Mixed-With Rule pg 331
■ Listed hazardous wastes mixed with a non-hazardous solid waste remains hazardous
■ Characteristic wastes mixed w/ a non-hazardous solid waste is only hazardous of the

mixture exhibits the characteristic
○ Derived from Rule

■ Any waste derived from a listed hazardous waste is a hazardous waste
■ Wastes derived from a characteristic hazardous waste are only hazardous if they exhibit a

characteristic
E. Solid Wastes:

○ Definition (§1004(27)):

■ "Any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air
pollution control facility  and other discarded material, including solid, liquid, semi-solid or
contained gaseous material, resulting from industrial, commercial, mining and agricultural
operations, and from community activities

○ Exclusions:
■ “Closed Loop” exception -> materials destined for reuse in the original manufacturing process

■ Solid or dissolved material in domestic sewage.
■ Solid or dissolved material in irrigation return flows.
■ Solid or dissolved material from industrial discharges subject to permits under CWA.
■ Solid or dissolved material subject to permit under Atomic Energy Act.
■ In-Situ Mining Wastes
■ Household Wastes
■ Agricultural Wastes
■ Utility Wastes
■ Energy Exploration Wastes
■ Certain Mining Wastes
■ Domestic Sewage
■ Industrial Wastewater discharges subject to point souce regulation under 402 of CWA
■ Irrigation return flows
■ Oil

■ More (Pg. 317 -> literally to many list)
○ Includes

■ garbage (e.g., food containers, coffee grounds),
11
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■ non-recycled household appliances,
■ residue from incinerated automobile tires,
■ refuse such as metal scrap, construction materials, and 
■ Sludge from industrial, sewage treatment, and drinking water treatment plants.[8]

F. Recycling Under RCRA:
○ Sham Recycling;

■ Definition
- Situations where a secondary material is ineffective, or only marginally effective,

for the claimed use, used in excess of the necessary amount, or handled
inconsistently with its use as a commercial product or substitute raw material
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- Essentially just discarding waste
■ Responses to Sham Recycling

1. Generator Controlled Exclusion
2. Transfer-Based Exclusion
3. New Definition of “Solid Waste” 2011 & “cerified Recycler Exclusion

a. this approach is struck down in 2017
○ Legitimate Recycling Factors

■ Hazardous secondary materials must provide useful contributions to the recycling process
or to the recycled products

■ The recycling process needs to produce valuable products or intermediates
■ both the generator & recycler have to manage the secondary material as a valuable

commodity when it comes under their control
■ Products of the recycling process must be comparable to legitimate product or

intermediate, or the recycler must assess, document, and certify the recycling legitimacy

American Mining Congress v. EPA (D.C. Cir. 1987) (p. 319): involves interpretation and implementation
issues created by the desire of Congress to steer EPA away from direct regulation of normal production
processes. It’s a recycling case and recycling or resource recovery can be seen as standing between waste
reduction and treatment, storage, and disposal.

This case turns on the phrase “other discarded material”contained in the statutes provision. Under final rule, if a
material constitutes solid waste, it is subject to RCRA regulation UNLESS it is directly reused as an ingredient
or as an effective substitute for a commercial product, or is returned as a raw material substitute to its original
manufacturing process. Congress clearly and unambiguously expressed its intent that “solid waste” be limited to
materials that are “discarded” by virtue of being disposed of, abandoned, or thrown away.

G. Hazardous Waste Permitting
○ Hazardous waste is defined by Section 1004 (5) of RCRA as (pg 329)
○ Primary Permitting Requirements

■ Outline of Facility design and operation
■ Safety standards
■ Monitoring and Reporting
■ Emergency Plans

○ Steps
1. Business holds a Pre-application meeting with the public
2. Business applies for hazardous waste permit
3. Permitting Agency Recieves and Reviews the Hazardous Waste Permit Application

- Permitting Agency my issue a Notice of Deficiency to Applicant to Revise the
Hazardous Waste Permit Application

4. Permitting Agency Drafts the Hazardous Waste Permit for Public Review
5. Permitting Agency Makes Final Decision to Grant or Deny the Hazardous Waste Permit

H. Imminent & Substantial Danger Provisions
○ Plaintiffs include citizens (§7002) or the EPA Admin. (§7003)
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- Citizens must comply with 90 day notice requirement and are precluded from suit if fed. or state
authorities are “diligently prosecuting their own enforcement actions or CERCLA cleanup

○ Defendants include any past or present TSD facility, generator, or transporter of hazardous waste
○ To prevail in an endangerment suit a plaintiff must show a defendant has, is, or may present an

imminent & substantial danger of contributing to contamination
I. Proof of harm is not required, only a showing of imminent danger of harm

II. Remedy = court ordered remedy for cleanup/mitigation
- Courts have broad discretion in what a court  can require the. Defendant to do

●

Imminent Hazard Provision: §7003 authorizes the EPA Administrator to sue any person “who has contributed or
who is contributing” to ‘handling, storage, treatment, transportation or disposal of any solid waste” that “may
present an imminent and substantial endangerment to health or the environment.” §7002 (a)(1)(b) authorizes
citizen suits to be brought in the same circumstances. Eligible defendants include “any past o present
generators, past or present transporters, or past or presenters owners or operators” of a facility that treats, stores,
or disposes of waste.  (Page 345)

● What have been some of the statutory and other challenges associated with the regulation of recycled
materials under RCRA?

a. The most controversial jurisdictional questions under RCRA concern recyclable materials. The
ambiguity in the RCRA "solid waste" definition is amplified in the context of recyclable materials
because RCRA was enacted to serve the conflicting purposes of establishing a comprehensive
system for regulating solid waste management and encouraging recycling and recovery of resources
from solid waste.8 Many materials that are indirectly or unintentionally produced by industrial,
mining, or manufacturing processes can be reused or recycled in some manner. Given RCRA's twin
goals of encouraging recycling and protecting human health and the environment from improper
solid waste management, some commenters have questioned whether the U.S. Environmental
Protection Agency (EPA) has the authority to classify any recyclable materials as solid waste under
RCRA.9 Assuming, however, that EPA has the authority to classify some recyclable materials as
solid waste, the more difficult question remains: when do such [21 ELR 10358] recyclable materials
become solid waste? In short, when is a waste "born"?

Merriam-Webster’s top definition for the word sham is, “something that is not what it appears to be and that is
meant to trick or deceive people”. Upon reading that, it might be easy to come to a conclusion on what sham
recycling is.
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● The EPA says that sham recycling may occur in situations where a secondary material is ineffective—or
only marginally effective—for the claimed use, used in excess of the necessary amount, or handled
inconsistently with its use as a commercial product substitute or raw material.

● Examples of sham recycling are aplenty, but one particular example would be using heavy metal sludges
in concrete when said sludges don’t contribute anything significant to the concrete’s properties.

1) How have the regulatory solutions the EPA has devised in response to the “sham recycling” problem
evolve over time? Please identify at least three steps.

a. Identification
b. Working with the company
c. Proposing alternative solutions

CERCLA: Comprehensive Environmental Response, Compensation &
Liability Act of 1980 p. 348

A. Strict Liability for the Cleanup of Contaminated Areas: General Provisions and/or Guidelines
○ Makes spilling or dumping of hazardous substances less likely through imposing strict liability

for damages, thus enlisting business and commercial interests to avoid liability & thus costs
i. Intention is to draw lenders, insurers and corp. risk managers into roles as quasi-regulator

○ Imposes obligation to report certain releases of hazardous substances
○ Gives the gov. and private parties a cause of action to recover costs incurred during cleanups
○ GOALS of CERCLA:

- Provide means for financing the cleanup of environmental damage.
- Deter the mismanagement of hazardous substances.

○ Imposes strict liability on those associated w/ sites at which a “Hazardous Substance” is
“Released,” or where there is a “Threatened Release”

- No requirement to show fault
- No requirement to show harm (beyond showing release caused another to incur valid

response costs)
- CERCLA is triggered whenever there is a release of a hazardous substance from a facility.

B. Definitions
○ Arranger & Associated Terms

i. §107(a)(3) makes liable persons who “arrange for disposal…” of hazardous substances
ii. “Disposal” includes the “discharge, deposit, injection, dumping, spilling, leaking, or

placing” of any hazardous substance such that it “entered the environment”
iii. Arrange implies action directed to a specific purpose… [u]

C. Principal Provisions of CERCLA
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§101.
Definitions:

The term “hazardous substance” is defined in section 101(14); “release” is defined in
section 101(22).

§103.
Notification
Requirements:

Requires reporting of releases of hazardous substances to the National Response Center.

§104.
Response
Authorities:

Authorizes President to undertake removals or remedial actions consistent w/ the National
Contingency Plan to respond to actual/potential releases of hazardous substances

§106.
Abatement
Orders:

● Authorizes issuance of admin. orders requiring the abatement of actual/potential
releases that may create imminent & substantial endangerment to health, welfare, or
the environment and to issue such orders as may be necessary to protect public health
and welfare and the environment.

● Any person who fails without sufficient cause to properly provide removal or remedial
action pursuant to a §106 order can be held liable under §107(c) for punitive damages
in an amount at least equal to, and not more than three times, the amount of costs
incurred by the Fund as a result of the failure to take proper action

§107. Liability:

Imposes liability on:
1) Current owners and operators of facilities where hazardous substances are released

or threatened to be released;
2) Owners and operators of facilities at the time substances were disposed;
3) Persons who arranged for disposal or treatment of such substances; AND
4) Persons who accepted such substances for transport for disposal or treatment.

These parties are liable for:
a) All costs of removal or remedial action incurred by the federal government not

inconsistent with the NCP;
b) Any other necessary costs of response incurred by any person consistent w/ the NCP;
c) Damages for injury to natural resources; and
d) Costs of health assessments.

Creates Exemptions for:
I. Innocent Purchasers;

II. Bona Fide Prospective Purchasers; and
III. De micromis contributors.

§111.

Superfund:
Creates a Superfund which can be used to finance governmental response actions and to
reimburse private parties for costs incurred in carrying out the NCP.

§113. Judicial
Review and
Contribution:

Bars pre-enforcement judicial review of response actions and abatement orders; and
Authorizes private actions for contribution against potentially responsible parties (PRPs).

§116. Cleanup
Schedules:

Establishes schedules for evaluating and listing sites on NPL, commencement of remedial
investigation and feasibility studies (RI/FSs), and commencement of remedial action.
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§121. Cleanup
Standards:

● Establishes a preference for remedial actions that permanently and significantly reduce
the volume, toxicity, or mobility of hazardous substances;

● Requires selection of remedial actions protective of health and the environment and
cost-effective, using permanent solutions to the maximum extent practicable;

● Requires cleanups to attain level of “legally applicable or relevant and appropriate
standard, requirement, criteria or limitation” contained under any federal
environmental law or more stringent state law.

§122.
Settlements:

Sets standards for settlements with potentially responsible parties.

D. Liability Provisions of CERCLA (p. 350):
I. Hazardous Substances Subject to CERCLA (§101(14)):

○ "Abnormally Dangerous Activities"
○ The definition encompasses just about any toxic substance other than Petroleum/Oil:

■ Includes substances not listed as categories of hazardous substances if it is a
pollutant or contaminant that presents imminent & substantial danger to public
health & welfare

○ Specific substances listed include
■ Hazardous wastes subject to regulation under subtitle C of RCRA
■ Toxic water pollutants regulated under §307 of Clean Water Act (CWA)
■ Hazardous air pollutants regulated under §112 of the Clean Air Act (CAA)
■ Imminently hazardous chemicals regulated under §7 of TSCA (Toxic Substances

Control Act)
■ Substances, other than oil, that have been designated hazardous pursuant to

section 311(b)(2)(A) (governing oil & hazardous spills in navigable waters) of the
CWA

■ Additionally designated substances
○ Hazardous substances do not have to be a "waste"

II. Significance of “Release”
○ Definition under §101(22) of CERCLA:

i. “Any spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping, or disposing into the environment
(including abandoning of barrels/containers/etc)”

- If there is a release of a hazardous substance under CERCLA, the clean up
begins

ii. Releases of hazardous substances or any pollutant or contaminant which may
present an imminent and substantial danger to the public health & welfare

○ Exemptions
i. Primary Exemptions:Petroleum, Crude Oil, Natural Gas

ii. Application of pesticides registered under FIFRA - §107(i)
iii. Federally permitted releases - §107(j) -expounded in §101(10)
iv. Authorized permits under:
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1. Clean water act
2. RCRA
3. Ocean Dumping act
4. Safe Drinking Water Act
5. Clean Air Act
6. Atomic energy act
7. Certain fluid injection practices for producing oil & natural gas (fracking?)

E. EPA Options for Enforcement Under CERCLA
1) EPA may investigate or clean up a site, and then seek reimbursement from any PRP (§104 & §107)

- EPA draws on the Superfund to front load its investigatory and/or cleanup expenses
2) EPA may seep to compel any PRP (or group of PRPs) to conduct any necessary investigations or

cleanup activities by initiating a judicial action seeking a court order under §106
3) EPA may issue 1+ PRPs a unilateral order requiring them to conduct the same activities (§106)
4) EPA may negotiate a settlement w/ some or all of the PRPs

F. The National Priorities List (NPL)
○ Permits CERCLA cleanup of a explicit list of sites found to be a risk

i. Sites are “the most serious uncontrolled or abandoned hazardous waste sites that have
been identified for long-term remedial action under Superfund”

○ §105 the EPA had to place at least 400 sites on this list
- Only those listed sites may receive remediation funds from the Superfund under CERCLA

G. Potentially Responsible Parties (PRPs):
1) Current Owners and Operators (p. 363): Actual control over activities can count

a) Substantial Control test
- The party must have determined what was produced, the level of production, the

price of the product, and to whom the product would be sold
b) Actual Control test

- Not merely the ability to control -> mere regulation does not suffice, actual
operation is required

- Two elements are required
(1) The individual had the authority to determine whether hazardous wastes

would be disposed of and to determine the method of disposal; and
(2) Actually exercised that authority, either by personally performing the tasks

necessary to dispose of the hazardous wastes or by directing others to perform
those tasks

2) Owners and Operators at Time of Disposal
- See above

3) Arrangers (§107(a)(2)) for the disposal, treatment or transport of hazardous substances. (p. 371)
● Categories of Arrangers:

1. Those who dispose of hazardous substances with the clear purpose of discarding it.
2. Those who engage in activities that have the effect of discarding hazardous

substances in a way that produces contamination or the threat of contamination.
4) Transporters of hazardous substances to a site they selected from which there is a release.
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- §107(a)(4) makes persons who “accept hazardous substances for transport to disposal  or
treatment facilities… or sites selected by such person” liable for their releases

- Both the statute & the case law link transporters to clean-up costs only if the transporters
were responsible for selecting the disposal site

H. Affirmative Defenses Under CERCLA: §107(b)
1) An Act of God
2) An Act of War
3) Action or omissions of 3rd party other an employee or agent of the Defendant pr one whose

act/omission occurs in connection with a contractual relationship with the Defendant
- Someone who without permission dumped waste on the site -> “Midnight/Daylight Dumper"

I. The Innocent Purchaser Defense: §107(b)(3) (p. 358)
○ Innocent purchasers must establish one of the following:

❖ They did not have actual or constructive knowledge of the presence of hazardous
substances at the time the land was acquired; or
➢ Lack of constructive knowledge requires §101(35)(B)

■ A purchaser must have undertaken at the time of acquisition, All
Appropriate Inquiry into the previous ownership and uses of the property
consistent with good commercial or customary practice in an effort to
minimize liability

➢ Presence of all appropriate inquiry directs courts to consider (essentially requires
purchasers to retain the services of an environmental professional who
interviewed past & current owners, and performed other Due Diligence measures)

● The purchasers specialized knowledge or experience
● The relationship of the purchase price to the value of

uncontaminated property
● Reasonably ascertainable info about the property
● The obviousness of the likely presence of contamination
● Ability to detect such contamination by inspection

➢ Passive Interim Owner Liability
■ Courts are split regarding liability of owners who engaged in no active

conduct relating to disposal themselves but who owned the land at the
time when wastes were deposited prior to their ownership continue to leak

■ Upholding is Nurad v. William E. Hooper & Sons (4th Cir. 1992)
upholding PIL

■ REjecting US vs CDMG (3rd Cir. 1996)
❖ They are government entities acquiring the property through involuntary transfer; or
❖ They acquired the property by inheritance or bequest

○ Property Transfer Statutes
❖ Alt. approach to Innocent Purchaser Exemption (places burden of investigation on purchaser)
❖ Such statutes typically require information concerning environmental contamination be

disclosed to the purchaser when the property is transferred
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❖ §120(h) was added to CERCLA requiring fed. agencies to notify purchasers of fed. property
of the existence and quantity of hazardous substances on the property

J. The Small Business Liability Relief and Brownfield Revitalization Act (2002): §107(r)
○ Limitation on liability
○ Notwithstanding §§(a)(1), a bona fide prospective purchaser (§101(40)(D)) whose potential

liability for a release or threatened release is based solely on the purchaser being considered to be
an owner or operator of a facility shall not be liable if:

○ [Purchaser] must/can show that
- All disposal of hazardous substances were prior to innocent landowner exemption;
- [purchaser] took reasonable care to stop continuing releases; AND
- [purchaser] mitigated harm from past release

● The De Micromis Exemption
○ A person shall not be liable, with respect to response costs at a facility on the National

Priority List [if] can demonstrate that:
A) The total amount of the material containing hazardous substances that the person

arranged for disposal or accepted for transport for disposal was less than 110 gallons
of liquid materials or less than 200 pounds of solid materials.

B) All or part of the TSD activities concerned occurred before April 1, 2001
● “Innocent Neighbor” Exemption

○ §107(p) Exempts homeowners, certain small businesses, and certain nonprofit orgs. from
liability for their generation of solid waste

○ Excludes from the definition of owner & operator under CERCLA §107(a)(1) & (2) a
person who owns property that is “contiguous to or otherwise similarly situated with
respect to, and that is or may  be contaminated by a release or threatened release of
hazardous substances from” real property owned by someone else

○ To benefit from legal protection, the contaminated property owner must not have caused,
contributed, or consented to contamination and must meet other criteria in §107(p)

K. Strict, Joint & Several Liability; Allocation & Divisibility
○ Generally

- Strict, Joint & Several liability is imposed UNLESS a defendant can demonstrate that the
harm caused by its release of wastes is divisible

- Damages for Harm are/may to be apportioned among 2+ PRPs where:
1) There are Distinct Harms
2) There is a reasonable basis for determining contributions of each cause to one harm

○ §101(32) states that the “term ‘liable’ or ‘liability’ under this subchapter shall be construed to be
the standard of liability which obtains under section 1321 of Title 33 [ §311 of the Fed. CWA].”
- Strict Liability relieves gov. of the obligation to prove hazardous substances were released as

the result of negligence or that the defendant’s conduct was intentional & unreasonable
○ Contribution Actions

❖ Actions may be brought by:
➢ Non-settling parties who have incurred liability under CERCLA & PRPs who believe

they have paid greater than their share  of cleanup costs may bring suit to shift costs
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➢ Parties who have completed response actions or settled with EPA for an amount they
were held Jointly & Severally Liable for & believe their share to be disproportionate

❖ §113(f) Bars [later] contributions from parties  who have settled with the gov.
➢ this incentivizes settlement & enhances EPA leverage in negotiations

❖ §122(g) incentivizes settlement by those who contributed small amounts (de micromis)
L. National Contingency Plan (NCP) (Details not important):

○ A lengthy set of EPA regulations outlining procedures & standards for short & long-term
response to releases of hazardous substances, pollutants, and contaminants

○ Liability for cleanup is contingent on the response being consistent with the NCP
M. Removal & Remedial Actions

○ Removal Actions: §104, §101(23)
- These are short-term actions for removal of immediate threats
- E.g. fencing, removal of drums, provision of alternative water supplies, temporary evacuation

i. Remedial Actions: §101(24)
- Necessary to meet final cleanup standards
- E.g. storage, confinement, clay cover, trenches, ditches, neutralization

N. CASELAW
● United States v. Aceto Agricultural Chemical Corp. (8th Cir. 1989)

○ Interpreted CERCLA broadly as designed to hold those responsible for hazardous substances
also liable for cleaning up releases of them and sustained the D. court’s finding that
manufacturers are liable as arrangers

○   The holding encourages the manufactures to produce only as much waste as is minimally
required in the manufacturing process, taking an approach that incentivizes producing as little
waste as possible and ensured the utmost care for the waste

○ In contrast the interpretation imposes a level of strict liability, imposing obligations to remediate
when it may not have been intentional to spill such waste

■ An alternative (1) ownership or possession of hazardous substance, (2) knowledge that a
release will occur [is likely to occur] in the process of disposal; or (3) control over the
process that results in the release

● Burlington Northern & Santa Fe Railway Co. v. United States (2009)
○ 9th Cir. found Shell liable as an arranger for the contamination of the B&B Arvin Facility

■ Shell arranged for disposal of hazardous substances through sale & delivery of substance
■ D. court apportioned RR liability at 9% Based On:

● Time period in which the D.’s conduct occurred and ownership existed
● Estimated max. contribution of each party’s activities that released  hazardous

substances that contributed to site contamination
○ % of pertinent property of the wider contamination site
○ % of time owners/PRPs operated during total duration of release
○ Volume of release by the pertinent party as a portion & comparative

fraction of total release & opposing party release
○ SCotUS overturned & affirmed D. Court apportionment
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■ Arrangers must enter in the sale of hazardous substance with the intention that at least
some of the product be disposed of during the process of transfer by one or more of the
methods described in §103(3)

■ “Arranger” is not defined in the statute and so the def. of should be that used in common
parlance; arrangers must take intentional steps to dispose of the hazardous substance

○ RULE: it is not enough to be merely aware of some loss of the product, there must be ev. of
intent to dispose, knowledge of spills may be probative of intent

● New York v. Shore Realty Corp. (2d Cir. 1985) (Pg 355)
○ Even if you didn’t release it, if you were an owner and a subsequent purchaser had released toxic

chemicals you would be held liable under CERCLA because your facility “threatened” its
release.
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Air Pollution Control: (P. 448)

1. Congress decided that air throughout country must be safe to breath.
2. EPA would identify air pollution levels consistent with that goal.
3. States (for the most part) would choose the means of achieving the goal of clean air.
4. Mobile sources would be regulated by federal government.
5. Stationary Sources will be regulated (mostly) by the States.

The Clean Air Act (CAA): Basic Principles
1. Conventional (criteria) Pollutants (§§ 108-110)
2. Hazardous Air pollutants (§ 112)
3. Any air pollutant “which in [the EPA administrator’s] judgment cause, or contribute to, air pollution

which may reasonably be anticipated to endanger public health or welfare.”  (§ 202 (a) (1))
A. General Provisions & Guidelines

○ CAA is designed to target
i. Conventional (Criteria) Pollutants (§§108-110)

ii. Hazardous Air Pollutants (§112)
iii. Any Air Pollutant “which in [the EPA administrator’s] judgment cause, or contribute to,

air pollution which may reasonably be anticipated to endanger public health or welfare”
○ The Clean Air Act

i. Establishes a regulatory regime in which EPA sets national ambient air quality standards
for each pollutant, after establishing criteria that relate exposure to these air pollutants to
adverse effects on human health & welfare

ii. Distinct provisions of the CAA cover toxic pollutants > criteria pollutants
iii. Others extend to any air pollutant which the EPA administrator's judgement cause, or

contribute to, air pollution which may reasonably endanger the public health or welfare
iv. 1970 amendments established the framework for today's federal air quality regime

● Basic principles
○ CAA establishes a comprehensive set of measures to control air pollution throughout the US
○ CAA Amends of 1970 were the first in a series of comprehensive, fed. regulatory statutes to

protect the environment
■ establishes comprehensive sets of measures to control air pollution throughout the US

○ other federal environmental laws can be used to address some aspects of air pollution; e.g.,
■ RCRA

- Regulates air emissions from hazardous waste disposal facilities are
■ OSH Act

- Regulates air contaminants in the workplace
■ the Emergency Planning and Community Right to Know Act

- requires reporting of toxic air emissions
B. Basic Outline

○ Congress decided that air throughout the country must be safe to breath
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○ EPA would identify air pollution levels consistent with that goal
○ States (for the most part) would choose the means of achieving the goal of clean air
○ Mobile sources would be regulated by the Fed. Gov.
○ Stationary sources will be regulated (mostly) by the several States
○ CAA establishes Air Quality Control Regions (AQCR) (air-sheds) within which air quality is

monitored & controlled
C. Major Provisions of the Clean Air Act (CAA) (P. 455):

§107(a)

Each State shall have the primary responsibility for assuring air quality within
the entire geographic area comprising such State by submitting an
implementation plan for such State which will specify the manner in which
national primary and secondary standards will be achieved and maintained
within each air quality control region in such State

TITLE I
§108

Requires EPA to identify “air pollutants” anticipated to endanger public health
or welfare and to publish air quality criteria.

§109 Requires EPA to adopt uniform Nationally Ambient Air Quality Standards
(NAAQSs) for criteria air pollutants

§110

● Requires states to develop and submit to EPA for approval State
Implementation Plans (SIPs) specifying measures to assure that air quality
within each state meets the NAAQSs

● If a State’s SIP is not accepted by the EPA [highly unlikely] a Fed.
Implementation Plan (FIP) will be imposed

● §110(a)(1). EPA may approve, disapprove or conditionally approve the
submission. If EPA approves or conditionally approves the SIP, EPA will
formally promulgate the approved elements of the SIP.  This gives the SIP
the status of enforceable federal regulations.

● (c): If a state fails to win EPA approval for a new SIP within two (2) years
after its SIP submission is disapproved, the EPA is required to promulgate
a fFederal Implementation Plan (FIP) for the state.

§111
Requires EPA to establish nationally uniform, technology-based standards for
major New Stationary Sources of air pollution— New Source Performance
Standards (NSPSs).

§112

Mandates technology-based standards to reduce listed hazardous air emissions
from major sources in designated industrial categories, with additional
regulation possible if necessary to protect public health with an “ample margin
of safety.”

§179
A State that fails to submit a SIP or submits an inadequate one whose
deficiencies are not cured w/in a specified time period is subject to Sanctions,
including loss of federal highway funds
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PART C Specifies requirements to Prevent Significant Deterioration of air quality
(PSD) for areas with air quality that exceeds the NAAQSs

PART D Specifies requirements for areas that fail to meet the NAAQSs (nonattainment
areas)

§201 &
§202(a)(1)

The [EPA] Administrator shall by regulation prescribe (and from time to time
revise) in accordance with the provisions of this section, standards applicable
to the emission of any air pollutant from any class or classes of new motor
vehicles or new motor vehicle engines, which in his judgment cause, or
contribute to, air pollution which may reasonably be anticipated to endanger
public health or welfare

§209 ● Preempts State authority to regulate mobile source emissions
○ Except CA’s & any other state that adopts identical standards

TITLE 2
(§202 -
§216)
[including
up to §234]

● Requires EPA to establish nationally uniform emissions standards for cars
and light trucks that manufacturers must meet by strict deadlines

● CAA invests EPA w/ authority to regulate both content of fuels burned by
mobile sources of air pollution & the emissions standards for new vehicles

○ Mobile sources are primarily regulated by the fed gov

§ 302

1. Air Pollutant = any air pollution agent or combination of such agents,
including any physical, chemical, biological, radioactive . . . substance or
matter which is emitted into or otherwise enters the ambient air

2. Welfare = includes, among other things, effects on whether and climate

TITLE III:
§304

Authorizes citizen suits against violators of emissions standards and against
the EPA administrator for failure to perform non-discretionary duties

§307 Authorizes judicial review of nationally applicable EPA actions exclusively in
the U.S. Court of Appeals for the District of Columbia Circuit

TITLE IV
(§401 -
§416)

● Creates a system of marketable allowances for sulfur dioxide emissions
from power plants and major industrial sources to reduce acid precipitation

● Primarily Concerned with the reduction of acid Rain

TITLE V
(§501 -
§507)

Requires permits for all  [New] major industrial sources with state
administration and federal oversight

TITLE VI
(§601 -
§617)

Establishes a program for controlling substances that contribute to depletion of
stratospheric ozone (Ozone Layer)
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D. The Criteria Pollutants & Endangerment Findings
○ There are Six (6) Criteria Pollutants

1. Carbon Monoxide;
2. Lead;
3. Nitrogen Dioxide;
4. Ozone;
5. Particulates (PM2.5 & PM10); AND
6. Sulfur Dioxide

○ ^^subject to stricter air pollution control
★ NOT C02

- Has been found to satisfy the def. of “air pollutant” & could be regulated
- An Endangerment Finding is required to take action, found for (5) GHGs [including

C02] in 2009
★ Endangerment Finding = a finding that the pollutant may “reasonably be

anticipated to harm the public health & welfare”; See Mass v. EPA (2007)
★ Endangerment Findings trigger an obligation to regulate & makes subsequent

findings significantly more likely
- (2) Subsequent actions were taken following the GHG endangerment finding in 2009)

- Tailpipe Rule
❖ Required significant improvements in avg. fuel economy as mandated by

new corporate average fuel economy (CAFE) standards promulgated
jointly by EPA and the Department of Transportation’s National Highway
Traffic Safety Admin.

❖ Requires construction and operating permits for stationary sources whose
emissions of GHGs exceed statutory thresholds for any regulated pollutant

- Tailoring Rule
❖ Applied the new permit requirements only to the very largest stationary

sources of GHGs— those that meet or exceed a threshold of 75,000 or
100,000 tons per year.

❖ Subjected to regulation facilities responsible for nearly 70 percent of
national GHG emissions from stationary sources

E. Attainment Areas
○ Fed. Law  classifies parts of the country that continue to excited the NAAQS as attainment or

nonattainment areas
○ Attainment Areas: Areas that meet or exceed NAAQSs are AAs

i. Only regulated for a prevention of significant deterioration (PSD) program (§§160-169)
designed to maintain clean and healthy air.
- E.g. visibility protections for national parks & other areas where visibility is of

special value (§169A), and these must be taken into account before new pollution
sources can be approved

○ Prevention of Significant Deterioration (PSD) Program
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i. PSD programs are intended to protect & enhance air quality through the prevention of
deterioration below the NAAQS level; they apply to any NAAQS pollutant

ii. Incremental Requirement
1. Any new individual source of pollution is allowed to utilize a limited amount of

the remaining “clean air” w/in the AQCR
2. Significant deterioration is said to occur when the amount of new pollution would

exceed the applicable PSD increment
3. Attainment Areas w/ PSD requirements are subject to Best Available Control

Technology (BACT)
○ BACT requirements (set by states) must be at least as stringent as NSPS
○ BACT is applied according to the source &  capabilities of that source
○ BACT apply to any facility built after the effected date of the prog.,

applies to all the pollutants subject to control under the CAA & mandates
compute modeling requirements

F. Nonattainment and Prevention of Significant Deterioration (PSD)
○ A Nonattainment (NA) Program

i. NAs are meant to address the failure of states to meet NAAQS by bringing areas belew
the fed. standards into compliance while simultaneously fostering ongoing industry

ii. NAs are brought into compliance through imposition of a federal regulatory program
- NAs are subject to Lowest Achievable Emissions Rate (LAER)

○ LAER requirements apply to new or modified  on major pollution
emission sources

○ LAER is defined by the EPA
iii. Offset requirement

1. A requirement of  offsets at minimum a 1:1 reduction (magnitude of  of the
relevant existing criteria pollutant as a condition of adding a new source in an
AQCR not in attainment

2. Offset requirements may be made within the “bubble” of a facility; See Chevron
○ Existing sources in Nonattainment areas are required to install Reasonable Available Control

Technology (RACT) which is less stringent than NSPS requirements
G. New Source Review (NSR) & New Source Performance Standards (NSPS)

○ NSR is the method by which EPA regulates sources of air pollution that may reasonably be
anticipated to endanger public health & welfare

i. Requires to any newly constructed major source (potential to emit >100 tons per year of
any pollutant) to obtain permit

○ New sources are required to install fed. est. NSPS & Best Demonstrated Technology (BDT)
i. BDT have largely been superseded by PSD & NA requirements, but serve as a regulatory

floor for all new sources
ii. New Sources Include existing sources that are modified

- Modified = a  physical change or change in the method of operation of a stationary
sources which increases the amount of any air pollutant emitted by such source or
which results in the emission of any air pollutant not previously emitted
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iii. NSPS are regulations on sources that he EPA has found generate air pollution
○ NSR in Nonattainment Areas

i. Obtain offsets that would reduce emissions by more than the amount introduced through
the new source

ii. Use control technology based on Lowest Achievable Emission Rate (LAER)
○ NSR in Attainment Areas

i. Subject to BACT requirements
H. Mobile Source Controls

○ A Technology-Forcing Venture:
i. Technology based standards force regulated parties to achieve a designated level of

spending/technological achievement,
ii. The EPA engaged in "technology forcing" ban mandating the achievement of a standard

that was in no way feasible at the time, requiring the development of entirely new
technology, and threatening the shutdown of the auto industry if this was not achieved

○ The leg. gave EPA the power, in theory, to shut down the entire automobile industry if it failed to
comply. The statue was a “shock treatment” to the industry.

i. In reality, the obligation imposed was not really infeasible, as achieving the foal in the
aggregate lifetime of the vehicle was foreseeable in mere years

ii. Burden of rebutting the auto-industry’s finding of non-availability of tech. was on EPA
○ The CAA preempts State reg. of mobile source pollution, with one exception, CA standards

i. §209 (a) and (b): Exemption applies to states (only CA) that adopted motor vehicle
standards prior to March 30, 1966

ii. Waiver:
- The admin. shall, after notice & opportunity for public hearing, waive application of

[§209] to any State which has adopted standards (other than crankcase emissions
standards) for control of emissions from new motor vehicles or new motor engines
prior to 30/03/66, if the State determines that State standards will be, in aggregate, at
least as protective of public health & welfare as applicable Fed. standards

- §209 provides no waiver shall be granted if the Administrator finds that:
A) The determination of  the state is arbitrary & capricious
B) [CA] does not need such standards to meet compelling & extraordinary conditions

I. National Ambient Air Quality Standards (NAAQS) (p. 480-83):
○ Definition:

i. The concentration of a specified pollutant expressed in an average over a period of time
- Emission standard would restrict the quantity of the pollutant that is allowed from any

particular source
- Ambient standards refers to the concentration of the pollutant in the surrounding air

in Parts-Per-Billion (PPB)
○ Steps in the process of establishing a NAAQS

i. Identify which pollutants to target; see §108 requiring the EPA to identify “air pollutants”
anticipated to endanger public health or welfare and to publish air quality criteria
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1. Air Quality Criteria = technical docs. about the danger the pollutants present
along with the challenges involved in regulating them

2. Air Quality Criteria are intended to “accurately reflect the latest scientific
knowledge useful in indicating the kind and extent of all identifiable effects on
public health or welfare which may be expected from the presence of such
pollutant in the ambient air,” CAA §108(a)(2)

ii. Once a primary NAAQS is established, States are required to develop implementation
plans that will assure attainment within a specific time period.  §110(a)(1).

iii. At least once every 5 years, EPA is required to review each NAAQS; §109(d)(1)

○ Revision of NAAQS
i. At least once every 5 years, the EPA is required to review each NAAQS

ii. Process
1) Addition of a pollutant to the list of pollutants “which may reasonably be anticipated

to endanger public health or welfare.” Section 108 (a)(1)
2) Within twelve months of the listing of a pollutant under Section 108 (a) the

Administrator must issue “air quality criteria” for the pollutant.
3) Together with the criteria, the Administrator must also publish proposed national

primary and secondary air quality standards for the pollutant. (Section 109 (a)(2))
4) Promulgation of standard, within 6 months of publication of the proposed standards.

J. State Implementation Plans (SIPS)
○ §110(a) requires that every state prepare a SIP that provides for the “implementation,

maintenance, and enforcement” of each [of the] NAAQS”
i. Under this section, EPA approves or conditionally approves the SIP, and formally

promulates the approved  elements of the SIP
ii. This gives the SIP the status of enforceable fed. regulations

○ Under §179, States that fail to submit an adequate SIP are subject to sanctions, including loss of
highway funds

○ SIPS must contain sufficient limits on emission of air pollutants to ensure that a NAAQS is
achieved within a designated “Air Quality Control Region” see §107

○ Steps in the development of a SIP
1) Determine present (existing and projected) ambient concentrations in a AQCR
2) Determine present emissions by inventory of sources of emissions & projected growth
3) Calculate the necessary reductions and/or allowable emissions & decide how to do so
4) Ration the allowable emissions by allocating the burden of emissions reductions among

identified sources
○ Every time the NAAQS are revised, the entire process needs to be readressed

K. CASELAW
● Mass v. EPA (2007)

○ EPA’s interpreted its authority to regulate greenhouse gasses (GHGs) as ultimately nonexistent
w/o an Endangerment Finding (465) and refused to make such a finding in Bush admin.

29



○ SCotUS found EPA could make such a finding and policy based arguments against doing so
were unfounded, particularly under Chevron, and must make such a finding on a pollutant
endangers the public health

● Whitman v. Am. Trucking Assoc. (2001)
○ Statutory interpretation question is posed regarding whether cost considerations may be taken

into account in the definition of “public health”
○ D.C. Cir. HELD: NAAQS are required to be set exclusively on health considerations, which does

not include any consideration of costs
○ Revising the Ozone and Particulate NAAQS after American Trucking

● Lead Industries Association v. EPA  (D.C. Cir. 1980) (484)
○ EPA chose to use EP (erythrocyte protoporohyrin) levels indicating lower levels of iron in blood

as an indicator for the impairment of human health;
○ LIA argues a medical consensus on an indicator showing effects that are clearly harmful to the

public is required by the statute
○ SCotUS held that leg. history is clear that econ. effects play no part in the promulgation of

NAAQS under §109; CAA is a preventative measure against harmful effects of Air Pollution
● Union Electric Company v. EPA (1976)

○ Union Elec. challenged the approval of the MO SIP on technology and feasibility grounds
○ RULE: EPA Admin. may not consider technology or feasibility in the approval of SIPs, the

statute is inherently tech.forcing
○ Under §110(a)(2), so long as the (8) permitted factors for consideration by the Admin.’s are

addressed, the Admin. “shall approve” the SIPs
○ If a State relies  on measures so draconian that there is no reasonable prospect they could be

practically implemented, industries may appeal to the state in the drafting of a SIP for special
treatment due to economic or technological considerations

■ If not exempted the industry may obtain a variance under the plan by the EPA
■ If denied a variance, the industry can appeal to local courts

○ The EPA cannot disapprove a SIP that relies primarily on draconian measures that will not
be implemented
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Water Pollution Control

● Early CL nuisance actions between states was the primary method through which water pollution was
regulated before CWA

● Rivers & Harbors Act of 1899
○ Barred unpermitted discharges of refuse into navigable waters to prevent interferences with

commerce & navigation
○ As industry increased, and public concern shifted to impact on recreation & aquatic lie, congress

& the fed. govl became increasingly involved
● Water Quality Control Act of 1965 - (WQCA)

○ Congress strengthened provisions providing federal funding for pollution abatement and required
states adopt water quality standards for interstate waters subject to the approval of the Federal
Water Pollution Control Administration

■ States were required to promulgate state implementation plans, but the federal
government lacked legitimate enforcement mechanisms

○ The approach that was enacted in 1965 did not achieve much and a drastic shift was needed

Principal Federal Laws Addressing Water Pollution

The Clean
Water Act

● Prohibits all unpermitted discharges into the waters of the United States
(including the territorial sea) of pollutants from point sources, imposes
effluent limitations on dischargers;

● Requires statewide planning for control of pollution from nonpoint sources.

The Ocean
Dumping

Act

● Prohibits the transportation of wastes for dumping and the dumping of wastes
in the area seaward of the inner boundary of the U.S. territorial sea unless a
permit has been obtained.

● EPA is responsible for issuing permits for all materials except for dredged
materials, for which permits must be obtained from the U.S. Army Corps of
Engineers.

The Oil
Pollution

Act

● Makes owners of vessels discharging oil liable for costs of cleanup;
establishes an Oil Spill Liability Trust Fund to pay response costs;

● Imposes minimum design standards to prevent spills by vessels operating in
U.S. waters.

The Coastal
Zone

Management
Act

● Offers federal financial assistance to states that adopt federally approved
coastal management plans and requires federal actions in coastal areas to be
consistent with state programs.

● Amended in 1990 to require states to adopt programs to control nonpoint
sources of coastal water pollution.

The Safe
Drinking
Water Act

● Regulates contaminants in drinking water supplied by public water systems,
establishes a permit program regulating the underground injection of
hazardous waste;

● Restricts activities that threaten sole-source aquifers.
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The Clean Water Act (CWA) (1972 - Present)
A. Major Provisions of the CWA

§101 Goals:

Declares national goals of fishable/swimmable waters by 1983 and the
elimination of pollutant discharges into navigable waters by 1985
● §101 (a) (1): “that the discharge of pollutants into the navigable waters be

eliminated by 1985.”
● §101 (a) (2): “that fishable/swimmable waters be achieved wherever

attainable by July 1, 1983.

§301 Effluent
Limitations:

● Prohibits “the discharge of any pollutant” (defined in §502(12)) as the
addition of any pollutant to navigable waters from any point source or to
the waters of the ocean or contiguous zone from any point source other
than a vessel)

○ Except those made in compliance with the terms of the Act,
including the permit requirements of §402.

● Imposes multi-tiered effluent limitations on existing sources whose
stringency & timing depends on the nature of pollutant discharged and
whether the outfall is directed to a water body or a publicly owned
treatment works (POTW)

● The stringency and timing of controls depends on nature of pollution
(conventional or toxic), and whether directed to a water body or a POTW

§302

Water
Quality
Related
Effluent
Limitations:

Authorizes the imposition of more stringent effluent limitations when
necessary to prevent interference with the attainment or maintenance of
desired water quality

§303

Water
Quality
Standards &
TMDLs:

Requires states and tribes to adopt and to review triennially water quality
criteria and standards subject to EPA approval, to identify waters where
effluent limits are insufficient to achieve such standards, and to establish total
maximum daily loads (TMDLs) of pollutants for such waters

§304

Fed. Water
Quality
Criteria and
Guidelines:

Requires EPA to adopt water quality criteria and guidelines for effluent
limitations, pretreatment programs, and administration of the NPDES permit
program

§306
New Source
Performance
Standards:

Requires EPA to promulgate new source performance standards reflecting best
demonstrated control technology
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§307

Toxic &
Pretreatment
Effluent
Standards

Requires dischargers of toxic pollutants to meet effluent limits reflecting the
best available technology economically achievable. Requires EPA to establish
pretreatment standards to prevent discharges from interfering with POTWs

§309 Enforcement
Authorities:

Authorizes compliance orders and administrative, civil, and criminal penalties
for violations of the Act

§319

Nonpoint
Source
Management
Programs:

Requires states and tribes to identify waters that cannot meet water quality
standards due to nonpoint sources, identify the activities responsible for the
problem, and prepare management plans identifying controls and programs for
specific sources

§401
State Water
Quality
Certification:

Requires applicants for federal licenses or permits that may result in a
discharge into navigable water to obtain a certification from the state in which
the discharge will occur that it will comply with various provisions of the Act

§402
NPDES
Permit
Program:

Establishes a national permit program, the national pollution discharge
elimination system (NPDES), that may be administered by EPA or by states or
Indian tribes under delegated authority from EPA
● Prohibits unpermitted discharges of pollutants in “navigable waters”

§404
Dredge and
Fill
Operations:

Requires a permit from the Army Corps of Engineers for the disposal of
dredged or fill material into navigable waters with the concurrence of EPA
unless associated with “normal” farming
● Prohibits unpermitted discharges of dredge/fill into “navigable water”

§502 Definitions

(6)The term “pollutant” means dredged spoil, solid waste, incinerator residue,
sewage, garbage, sewage sludge, munitions, chemical wastes, biological
materials, radioactive materials, heat, wrecked or discarded equipment, rock,
sand, cellar dirt and industrial, municipal, and agricultural waste discharged
into water. This term does not mean (A) “sewage from vessels or a discharge
incidental to the normal operation of a vessel of the Armed Forces” within the
meaning of section 1322 of this title; or (B) water, gas, or other material
which is injected into a well to facilitate production of oil or gas, or water
derived in association with oil or gas production and disposed of in a well, if
the well used either to facilitate production or for disposal purposes is
approved by authority of the State in which the well is located, and if such
State determines that such injection or disposal will not result in the
degradation of ground or surface water resources
(7) The term “navigable waters” means the waters of the United States,
including the territorial seas
● List of substances is not held to be exclusive
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§505 Citizen Suits: Authorizes citizen suits against any person who violates an effluent standard
or order, or against EPA for failure to perform a nondiscretionary duty

§509 Judicial
Review:

Authorizes judicial review of certain EPA rulemaking actions in the U.S.
Courts of Appeals

§518 Indian
Tribes:

Authorizes EPA to treat Indian tribes as states for purposes of the Act for
tribes that have governing bodies carrying out substantial governmental duties
and powers.

B. Graphic

C. General Provisions & Guidelines
● Upon enactment (3) new provisions were added

1) CWA mandated the imposition of technology-based discharge limits that facilitate
enforcement by making it unnecessary to work backward from an over-polluted body of
water to determine which point sources are responsible and which must be abated

- §301 prohibits discharge of any pollutant from any point source except for those
made in compliance w/ terms of the act, including the permit requirement of §402

2) Congress imposed a nationwide permit system on point source dischargers while
retaining the previously required water quality standards

- This transformed limitations & other standards into obligations (including a
timetable for compliance) of the individual discharger

34



3) Congress substantially expanded the federal role in financing construction of municipal
treatment facilities

● Water Quality Standards (originating in WQCA) were retained & strengthened to be enforceable
○ §302 imposes water quality standards for receiving water bodies when EPA Admin.

determines that the tech. standards fail to achieve the water quality designated for the
particular water body

○ CWA imposes general prohibitions on point source discharges except when authorized by
permits requiring:

a) compliance w/ tech.-based effluent limitations; OR
b) more stringent effluent limitations when necessary to protect the quality of

receiving waters §402
D. Goals: §101

● §101(a)(1): That the discharge of pollutants into the navigable waters be eliminated by 1985
● §101(a)(2): Fishable/swimmable waters be achieved “wherever attainable” by July 1, 1983
● §101(a)(7): Developing & implementing “programs for control of nonpoint sources of pollution”
● The goals suggest a virtually cost-blind determination to control water pollution

E. Point Source and Nonpoint Source Discharges - See TMDL
● Generally

○ States must require Reasonably Available Control Technology (RACT) on existing
stationary sources

● Point Sources
○ Definition (§502(14)): “Any discernible, confined, & discrete conveyance, including but

not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, or vessel or other floating craft,
from which pollutants ae or may be discharged”

■ “This term does not include agricultural stormwater discharges and return flows
from irrigated agriculture”

○ TMDL Concerns
■ Point Sources receive a wasteload allocation (WLA) of [point] sources
■ Point Sources include all sources subject to regulation under the NPDES Program

● E.g.: wastewater treatment facilities, some stormwater discharges; and
Concentrated Animal Feeding Operations (CAFOs)

● NonPoint Sources
○ Definition: Any man-made source, discharging pollutants to surface waters, through

diffuse, stormflow processes
■ Defined by inherent exclusion in §502(14)
■ Typically are some sort of runoff

○ §208 & §319 -> funding based provisions, grants given to states for the identification of
waters polluted by non-point sources, compliance with regulation of nonpoint sources

■ These sections are used to address non-point sources
○ Best Management Practices (BMPs) relying on land-use controls & land-mgmt. practice.
○ TMDL Concerns
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■ Nonpoint Sources that receive a load allocation of a sector
■ Nonpoint Sources include all remaining sources of the pollutant as well as natural

background sources.
F. National Pollution Discharge Elimination System (NPDS) Permits

● §402 establishes (NPDES) that may be administered by the states or Indian Tribes
○ Every discharge from a point source requires a NPDES Permit under §402

● Permits must be set according to the appropriate tech. standard ((toxic/non-toxic) & (old/new))
G. Categories of Technology Standards Under the CWA

1. Best Available Tech. (BAT) applies to toxic pollutants & existing discharges after 1983
2. Best Conventional Control Tech (BCT) applies to conventional pollutants
3. Best Practicable Control Tech. (BPT) is a minimum standard
4. Best Available Demonstrated Control Technology (BACT)

H. Publicly Owned Treatment Works (POTWs) and the Pretreatment Program
● Pretreatment Program (p. 659)

○ §307(b) requires the EPA to promulgate “pretreatment standards for introduction… into
[POTWs] for those pollutants which are determined to be susceptible to treatment by such
treatment works or which would interfere w/ the operation of such treatment works”

○ CWA allows sludge disposal to be a local determination as long as fed. regs. are not violated
■ Fed. law does not preempt state & local gov. law because they can adopt more

stringent limits on sludge disposal, so long as they at least meet fed. min. standards
● RCRA Domestic Sewage Exclusion

○ Further accounts for the legal discharge of large amounts of toxic indus. waste into sewers
○ RCRA’s (§1004(27)) solid waste def. expressly exempts solid/dissolved materials in domes.

sewage or indus. discharges which are point sources subject to permits under §402 [CWA]
○ Facilities can escape RCRA reg. by discharging hazardous waste into surface waters subject

to NPDES permits, & can escape NPDES permits by discharging such waste into sewers
★ NPDES permit reqs. only apply to point sources discharging into surface waters
★ Domestic sewage is exempt from regulations as a hazardous waste under RCRA

I. Water Quality Based Controls (§303) & Designated Uses:
● Rational: Tech. based standards are insufficient as the assumption remains that some residual

pollutants are legally permitted to be emitted
● §303(c): Directs states and tribes to “protect the public health or welfare, enhance the quality of

water and serve the purposes” of the CWA when designating uses
○ Although §303(c) seems to give states & tribes discretion, EPA has taken the position,

whenever attainable, parties must set water designations at a level that protects aquatic
life & allows recreation in & on the water

■ See fishable/swimmable goal in §101(a)(2)
● Designated Use = purpose for which each water segment is to be protected; i.e.:

○ Public Water Supply, Propagation of fish & wildlife, Recreational purposes, Agriculture,
Industrial purposes, Etc.

● Designated uses combine w/ Water Quality Criteria (WQC) for those designated uses to yield
WATER QUALITY STANDARDS (WQS)
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○ WQC = judgements concerning the degree of protection from individual pollutants that is
necessary to attain designated uses; persuasive reference for State discretion

■ §304(a) requires the EPA to develop WQC, which can be used as a point of
reference for states to promulgate their own criteria

■ Typically are lists of the max. concentrations of pollutants that may exist in a
water body while still preserving the designated use

■ Typically are expressed as numerical standards; Ex. quantity per liter of water
● WQC are similar to NAAQS, max. ambient saturation of a pollutant in a

designated area (environmental quality based standards)
- EPA sets NAAQS, applying uniformly across the nation, whereas

WQC are set by the States wh possess discretion in setting
○ WQS = limits on ambient concentrations of pollutants in a particular class of water

■ WQS have two (2) components:
● Designated uses
● WQC

■ §301(b)(1)(C) requires NPDES permits include any more stringent limits
necessary to ensure compliance w/ WQS States & Tribes must adopt under §303

■ §301(d) directs States to:
● Identify water w/ insufficient
● Limit pollution discharge into those waters so as to not exceed the WQS

○ State decisions on WQC only need to be scientifically defensible & protective of
designated uses (Rational Basis Test); See NRDC v. EPA (4th Cir. 1993) (p. 665)

J. (TMDLs) Total Maximum Daily Loadings:
● TMDLs define the sum/max. amount of a pollutant that can be discharged in the aggregate into

the water segment w/o violating the WQS; includes estimates of releases from all sources
○ Determines a pollutant reduction target & allocates load reductions required by the

source(s) of the pollutant
○ Considers both Point Sources and Nonpoint Sources

● §303(d)(1) Requires TMDLs are only for waters deemed impared and for which the effluent
limitations are insufficient

○ TMDLs are even appropriate where the water segment is solely impaired by nonpoint
sources; see Pronsolino v. Nastri (9th Cir. 2002)

● Example: Chesapeake Bay TMDL
○ The Chesapeake Bay TMDL seeks to reduce nitrogen runoff by 25 percent, phosphorus

by 24 percent, and sediment by 20 percent from 2010 levels by 2025
■ pollution limits are further divided by jurisdiction and major river basin based on

state-of-the-art modeling tools, extensive monitoring data, peer-reviewed science
and close interaction with jurisdiction partners.

■ Watershed implementation plans (WIPs) -> drafted by the states & DC
○ The primary components of the TMDL are rigorous accountability measures to ensure

cleanup commitments are met, including:
■ Short-and long-term benchmarks,
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■ A tracking and accountability system for jurisdiction activities, and
■ Fed. contingency actions that can be used if necessary to spur progress

○ Accountability goals, WIPS, 2-year milestones, & federal contingency actions as needed
○ Jurisdictions included: PN,  MD, VA, NY, DE, WV & D.C.

K. (WotUS) Waters of the United States and (NWPR) Navigable Waters Protection Rules
○ Pertinent Statutory sections

■ §301: prohibits the discharge of any pollutant into navigable water without permit
■ §404: Requires a permit from the Army Corps of Engineers for the disposal of dredged or

fill material into navigable waters, “including wetlands adjacent thereto”
● U.S. Army Corps. of Engineers defines Wetlands as:

- “[T]hose areas that are inundated or saturated by surface or groundwater at a
frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life
in saturated soil conditions”

■ §502(7) defines “navigable waters” as “the waters of the United States, including the
territorial seas”

○ WotUS include (beyond literally “navigable waters”) their tributaries, interstate waters & their
tributaries, and non-navigable intrastate waters whose (mis)use could affect interstate commerce

■ Also included all freshwater wetlands adjacent to other specified waters
○ For the most recent definition of WotUS See Rapanos (2006) & Cnty. of Maui (2020)

■ The term includes only those relatively permanent, standing or continuously flowing
bodies of water “forming geographic features”…The phrase does not include channels
through which water flows intermittently or ephemerally.

■ If there is not a continuous surface (connection to bodies of water that are [indisputably]
WotUS, significant nexus is required, proof is required

○ Groundwater: EPA has typically taken the position that CWA leaves groundwater reg. to States
■ More a policy decision than a statutory interpretation argument

● Obama admin. EPA argued that permits could be required for discharges to
groundwater that have a hydrological connection to navigable waters

■ In 2018, the 4th & 9th Cirs. contrasted against the 6th Cir. diverged on this issue
■ Functional Equivalent Test (see County of Maui v. Hawaii Wildlife Fund (2020)):

● Considers mainly Time & Distance traveled; dilution & chemical alteration
○ RULE: NWPR - Clearly covered categories:

1) The territorial seas and traditional navigable waters.
2) Perennial and intermittent tributaries.
3) Certain lakes, ponds, and impoundments, and
4) Wetlands that are adjacent to jurisdictional waters.

L. Enforcement Actions
○ Five (5) methods (below listed from least to most coercive/common):

1. Informal Action
○ Most common, involves communication & cooperation

2. Notice of Violation (NOV)
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○ Internal Admin. Measure handled within the agency that results in modest fines
3. Administrative Order

○ Penalties up to $25,000 per day
○ Takes place within the agency through the internal adjudication provisions
○ May result in more severe penalties
○ Appealable to courts

4. Civil Suit
○ Requires the EPA refer a “request for litigation” to the DOJ
○ EPA does not itself litigate enforcement actions

5. Criminal Penalties
○ Egregiousness of the violations must be astronomical to pursue this option

M.CASELAW
● NRDC v. EPA (4th Cir. 1993):

○ HELD: EPA could approve WQS more lenient than pertinent EPA criteria docs. so long as they
were scientifically defensible

● Arkansas v. Oklahoma (1992):
○ A interstate water disposal dispute; OK challenged the NPDES permit terms claiming discharges

from AR should not be permitted as it would degrade water quality & violate OK requirements
○ HELD: under CWA, the EPA may condition an NPDES permit on one state’s compliance w/

WQS of another [downstream] State
■ The CWA is unconcerned w/ interstate disputes or state boundaries, so it may impress

downstream WQS on upstream releasors/users
■ None of the language of the CWA prevents consideration of downstream requirements

○ CWA’s broad purpose was “to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.”

○ 3 Rules
■ EPA has authority & discretion to consider/impose downstream requirements when

issuing an NPDES permit to upstream dischargers
■ EPA is not required to impose downstream requirements on upstream dischargers, but

may do so under the CWA
■ EPA is not permitted to impose a complete ban on discharges when a water body fails to

meet WQS & new NPDES permits are requested
● Sanitary Board of Charleston v. Wheeler (4th Cir. 2019):

○ The Court upheld the EPA’s rejection of WV WQS for copper
○ The court found that the State’s standard was insufficient to protect the designated use of fishing

● Pronsolino v. Nastri (9th Cir. 2002)
○ HELD: EPA did not exceed its statutory authority in identifying the Garcia River pursuant to

§303(d)(1)(A) and establishing the Garcia River TMDL, even though the river is polluted only
be nonpoint courses of pollution

● American Farm Bureau Federation v. US EPA (3rd Cir. 2015)
○ AFB’s primary objective was to challenge the inclusion of restrictions for nonpoint sources
○ Held: Chevron applies when in statutory interpretation questions & EPA won on step 1
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● United States v. Riverside Bayview Homes (1985)
○ RBH challenged the Corps. def. of navigable waters claiming isolated waters should be excluded

■ Corps. def of Wetlands: those areas that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation, typically adapted for life in
saturated soil contents

■ Corps. def. of Waters of the US: includes (beyond literally “navigable waters”) tributaries
of such waters, interstate waters and their tributaries, and non-navigable intrastate waters
whose use or misuse could affect interstate commerce

○ SCotUS HELD: Corps.’ defs. were permissible under Chevron step 2
● Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers (2001)

○ Issue was whether the CWA was an unconstitutional expansion of congress's commerce power
○ The sig. nexus between the wetlands & “navigable waters” distinguished this case from Bayview
○ Where congress authorizes a statute that empowers an agency on the bounds of constitutionality,

chevron deference is not entitled to the agency unless a more definite statement is provided and
until then the court will not resolve

■ See Lopez (1995) -> commerce clause case on guns in schools
● Rapanos v. United States (2006)

○ Rapanos backfilled his property & argued no permit needed because not a “navigable water”
○ Majority (Scalia) HELD:

■ Waters of the US (WotUS) includes only those relatively permanent, standing or
continuously flowing bodies of water “forming geographic features and does not include
channels through which water flows intermittently or ephemerally;

■ Only de minimus impermanence is permitted
■ Rapanos’s intermittently saturated property is not immediately adjacent to navigable

water and is thus not subject to permit requirements
○ Kennedy (RULE):

■ Significant Nexus = ecological interconnection, whatever happens in the disputed water
must have a substantial effect on the waters that are effected

■ A significant nexus requisite to finding waters subject to permit requirements, may be
identified by considering factors such as: continuous surface connection, volume of flow
(annually or avg.), proximity to navigable waters, other relevant factors (eco. impact)

● County of Maui v. Hawaii Wildlife Fund (2020)
○ Linguistic question concerns "from" and how a point source releases pollutants into navigable

waters
○ SCotUS HELD: the CWA requires a permit when there is a direct discharge from a point source

into navigable waters OR the functional equivalent; Consider following factors:
■ transit time;
■ distance traveled;
■ the nature of the material through which the pollutant travels;
■ the extent to which the pollutant is diluted or chemically changed as it travels;
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■ the amount of pollutant entering the navigable waters relative to the amount of the
pollutant that leaves the point source;

■ the manner by or area in which the pollutant enters the navigable waters; and
■ the degree to which the pollution (at that point) has maintained its specific identity

● Comparing the CAA & CWA
○ The CAA

■ primarily employs a strategy of harm-based standard-setting, although it gradually has
been moving in the direction of technology-based standards.

■ The CAA has both health-based and technology-based standards, but its core provisions,
the NAAQS, are health based.  Sometimes the NAAQS are described as technology
forcing, in that they can serve to incentivize the creation of new technologies in order to
meet the NAAQS.

○ The CWA
■ fundamentally premised on technology-based standards, but in recent years increasingly

has included elements of harm-based standards.
■ The CWA is inherently technology-based with respect to point sources
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The National Environmental Policy Act: NEPA

A. Structure of NEPA

§101
Establishes as the continuing policy of the federal government the use of all
practicable means to create and maintain conditions under which man and nature can
exist in productive harmony

§102(1) Requires that the laws and regulations of the United States be “administered in
accordance with the policies set forth in this chapter.”

§102(2)(C)

● Requires all fed. agencies to prepare an Environmental Impact Statement (EIS)
on major federal actions significantly affecting the quality of the environment

● The EIS must include
○ A detailed statement of environmental impacts,
○ Alternatives to the proposed action, and
○ any irretrievable commitments of resources involved

§102(2)(E) Requires all federal agencies to study alternatives to actions involving unresolved
resource conflicts

§201
Requires the President to submit to Congress an annual Environmental Quality
Report. (The report for the year 1997 was the last report issued due to enactment of
the Federal Reports Elimination and Sunset Act, Pub. L. No. 104-66.)

§202 Establishes a three-member Council on Environmental Quality (CEQ) in the
Executive Office of the President.

§204

Outlines duties and functions of CEQ including:
1. Annual reporting on the condition of the environment,
2. Information gathering, and
3. Review and appraisal of federal programs and activities
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B. Council of Environmental Quality: §202 & §204
○ Executive office of the President determines the composition of the three (3) member council

■ The council develops guidelines for NEPA implementation
○ 1978 promulgated regulations on NEPA implementation that are binding on all federal agencies.

40 C.F.R. pt. 1500.
○ The courts have been a significant party in enforcing NEPA requirements

C. “Major Federal Action[s]”
○ “Major Federal Action” includes:

a. Projects that the fed. gov. is funding or carrying out
b. Private projects that require fed. approval and fed. progs., policies, and rules

- CEQ Regulations contained in 40 C.F.R. §1508.18 defined “major Federal action” to
include “actions with effects that may be major and which are potentially subject to
Federal control and responsibility”

c. Projects & programs entirely or partly financed, assisted, conducted, regulated, or
approved by fed. agencies, and new or revised agency rules, regulations, plans, policies,
or procedures

○ 2020 CEQ regulations note that fed. actions generally fall within one of the following categories:
■ Adoption of official policy, such as rules, regulations, and interpretations adopted

pursuant to the APA, 5 U.S.C. §§551 et seq. or other statutes; implementation of treaties
and international conventions or agreements, including those implemented pursuant to
statute or regulation; formal documents establishing an agency’s policies which will
result in or substantially alter agency programs.

■ Adoption of formal plans, such as official documents prepared or approved by federal
agencies that prescribe alternative uses of federal resources, upon which future agency
actions will be based.

■ Adoption of programs, such as a group of concerted actions to implement a specific
policy or plan; systematic and connected agency decisions allocating agency resources to
implement a specific statutory program or executive directive.

■ Approval of specific projects, such as construction or management activities located in a
defined geographic area. Projects include actions approved by permit or other regulatory
decision as well as federal and federally assisted activities. (40 C.F.R. §1508(q)(3).)

D. Procedure for Determining Whether or Not to Prepare an EIS
○ CEQ regulations require agencies to determine whether the proposal is one that:

1) Normally requires an EIS
2) Normally does not require either an EIS or an Environmental Assessment (EA)
3) If neither of the above, agencies are to undertake an Environmental Assessment and base

decision on whether to conduct a EIS on that assessment
E. Environmental Impact Assessment (EIS)

○ Rationale behind §102(2)(C) requirement for a “detailed statement”
■ Designed to make bureaucracies think, provide transparency, and ensure proper

contemplation of major decisions
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■ NEPA §102 requires all fed. agencies include in every recommendation or report on
proposals for leg. and other major federal actions significantly affecting the quality of
the human environment, a detailed statement by the responsible official on: 

● The environmental impact of the proposed action,
● Any adverse environmental effects which cannot be avoided should the proposal

be implemented,
● Alternatives to the proposed action,
● The relationship between local short-term uses of man’s environment and the

maintenance and enhancement of long-term productivity, and
● Any irreversible and irretrievable commitments of resources which would be

involved in the proposed action should it be implemented. [42 U.S.C. §4332(C).]
○ An EIS is an analysis of:

1) Potential Impacts
2) Feasible Alternatives
3) Potential Mitigation Measures

○ Process
I. Draft Issued

II. Public Comments
III. Final EIS issued & Publication of Record of Decision (ROD)

○ Definition
■ The most intensive level of analysis, and is typically reserved for the analysis of

proposed actions that are expected to result in significant environmental impacts.
■ When an EIS is prepared, the NEPA review process is concluded when a record of

decision (ROD) is issued.
○ Required contents of an EIS

■ A summary;
■ An explanation of the purpose and need for the proposed action;
■ A description and comparative assessment of alternatives;
■ An analysis of the environmental consequences of the proposal and the alternatives

○ Public Comment Period
■ Following the completion of an EIS , there must be a period for public comment
■ This period lengthens the planning process and allows for the involvement of

environmental groups. And other members of the public

○ Timing
■ EIS must be made prior to the agencies undertaking the pertinent action

● Affected parties may sue for procedural violations if EIS (or EA) is not prepared
F. Environmental Assessment (EA)

○ Definition
■ When a CE is not appropriate & the agency has not determined whether the proposed

action will cause significant environmental effects, then an EA is prepared
■ If, as a result of the EA, a Finding Of No significant Impact (FONSI) is appropriate, then

the NEPA review is completed, otherwise (Significant impact found) an EIS is prepared
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● FONSI: issued when environmental analysis & interagency review during the EA
process find a project will have not significant impacts on environmental quality

○ In short, an EA is a reviewable environmental record to support the determination that agency
actions would not significantly affect the quality of the human environment

■ A finding of no significant impact justifying an EIS
○ Must include brief discussions of alternatives
○ Two (2) purposes:

1) Provides the basis for the agency's determination whether to prepare an EIS
2) When the agency concludes an EIS is not required, the EA is the vehicle for the agency's

compliance with NEPA's other requirements
G. Categorical Exclusions (CE)

○ Proposal types that normally do not require either an EIS or an EA
○ Definition

■ A category of actions established in the department or agency procedures for
implementing NEPA, or established in legislation, that are expected to not have, either
individually or cumulatively, significant environmental impacts.

■ Typically, a CE is concluded with the determination that a proposed action is included in
the category of actions and there are no extraordinary circumstances indicate
environmental concerns merit further environmental review

○ Interested parties can petition the agency to prepare and EA or EIS
H. How Well Does NEPA Work?

○ NEPA creates the requirement for environmental impact assessments (EIAs).

○ NEPA mandates significant changes in the decision-making procedures used by federal agencies.

○ The act requires all federal agencies to consider the likely environmental effects of their activties.

○ They basically require that all federal agencies prepare an EIS on major federal actions
significantly affecting the quality of the environment.

I. CASELAW
● Calvert Cliffs v. United States Atomic Energy (D.C. Cir. 1971)

○ Question of the scope of “accompany” and influence of the EIS when agencies construct such a
document in making a substantial decision

○ HELD: if the EIS was not meant to influence decision making, NEPA would be a meaningless
enactment; it was the clear intent of Congress/EPA to tangibly influence decision making

■ More than mere pro forma ritual is required, consideration of environmental impacts
must be made & weighed at each stage of the decision making process where costs might
be lowered or alternatives found

■ NEPA imposes enforceable substantive obligations on federal agencies (later overturned)
● Courts can force more detailed consideration if the mandates of NEPA are not

followed to the fullest extent possible,
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● Courts may reverse action only if the actual balance of costs & benefits struck
was arbitrary or gave insufficient weight to environmental values or when an
agency fails to balance costs & benefits fully & in good faith

● Strycker’s Bay Neighborhood Council v. Karlen (1980)
○ HUD’s decision to construct a low-income housing project was challenged on two (2) grounds

1. HUD's decision under the APA was arbitrary, capricious, an abuse of discretion, and not
in accordance with the law (APA Arbitrary & Capricious)

2. NEPA required the procedural considerations be given substantive weight, but this was
held by the court not to be true

○ SCotUS HELD: (RULE)
■ All that is required by NEPA is that the agency consider alternatives, not that they are

required to make a decision that comports with the intent of NEPA
● Substantive by the courts review is not permitted; a court cannot “interject

itself w/in the area of discretion of the exec. as to the course of action to be taken”
■ “Once an agency has made a decision subject to NEPA’s procedural reqs., the only role

for a court is to insure that the agency has considered the environmental consequences”
○ Before making a decision, it is important that agencies “study, develop, and describe appropriate

alternatives to recommended courses”
■ This requirement seeks to ensure that each agency decisionmaker has before him and

takes into proper account all possible approaches to a particular project.
● Sierra Club v Federal Energy Regulation Commission (D.C. Cir. 2017)

○ “Like the other components of an EIS, an environmental justice analysis is measured against the
[APA’s] arbitrary and capricious standard.”

○ “The analysis must be ‘reasonable and adequately explained,’ but the agency’s ‘choice among
reasonable analytical methodologies is entitled to deference.’”

○ “As always with NEPA, an agency is not required to select the course of action that best serves
environmental justice, only to take a ‘hard look’ at environmental justice issues”

○ Court employed the “Hard Look Doctrine”
■ The analysis must be “reasonable & adequately explained,” but the agency’s “choice

among reasonable analytical methodologies is entitled to deference.”
■ As always with NEPA, an agency is not required to select the course of action that best

serves environmental justice, only to take a “hard look” at environmental justice issues.
■ Court concluded that FERC’s discussion of envir. justice in the EIS satisfies the standard

● Department of Transportation v. Public Citizen (2004)
○ The purpose of NEPA is to help agencies and the public make informed decisions.

■ But, when the agency has no legal power to prevent a certain environmental effect, there
is no decision to inform, and the agency need not analyze the effect in its NEPA review
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The Endangered Species Act (ESA)

A. Overview & Guidlines
● Reasons to care about the extinction of species

○ Loss of aesthetic value
○ Practical benefits from biological research
○ Displacement of worldwide biological stability
○ Aesthetic, ecological, educational, historical, recreational, and scientific value
○ Pharmaceutical value

● Generally, the ESA
○ Restricts the taking of species in danger of extinction or likely to become so
○ Regulates trade in endangered species
○ Provides authority to acquire habitat need for survival of endangered species
○ Mandates that federal agencies consider the impacts of their activities on listed species

B. Major Provisions of the ESA

§3: Definitions

§3(6)

Endangered Species: any species which is in danger of extinction throughout all or
a significant portion of its range” other an species of Class I insects determined by
the secretary to be pests whose protection under the provisions of the ESA would
present an overwhelming & overriding riks to man.”

§3(20) Threatened Species: any species which is likely to become an endangered species
within the foreseeable future throughout all or a significant portion of its range

Section 4: Listing Endangered and Threatened Species

§4(a) Requires the secretary to determine whether any species is “endangered” or
“threatened” and to designate critical habitat of such species

§4(b)

Provides that the listing determination is to be based solely on “best scientific &
commercial data available” and that the designation of critical habitat is to be based
on the “best scientific data available… taking into consideration the econ. impact,
and any other relevant impact, of specifying any particular area as critical habitat”

§4(b)(3) Provides that citizens may petition to force listing determination

§4(c)

● Requires the secretary to publish in the Federal Register a list of all endangered
and threatened species; and

● Requires the secretary  to review the list every five years to determine whether
any species should be removed from the list or changed in status
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§4(d)
Requires the secretary to issue “such regulations as he deems necessary & advisable
to provide for the conservation” of listed threatened species, including prohibiting
any acts prohibited under §9 for endangered species of fish, wildlife, or plants

§4(f) Requires the secretary to develop and implement recovery plans for endangered and
threatened species unless he finds they will not promote conservation of the species

Section 7: Review of Federal Actions

§7(a)(1) Reqs. fed. agencies to carry out progs. to conserve endangered & threatened species

§7(a)(2)

Provides that all federal agencies must insure, in consultation with the secretary,
that their actions are “not likely to jeopardize the continued existence of any
endangered species or threatened species or result in the destruction or adverse
modification” of such species’ critical habitat

§7(c)
Requires federal agencies to conduct a biological assessment of any endangered or
threatened species likely to be affected by an agency action if the secretary advises
the agency that such species may be present in the area of the proposed action

§§7(e) -
(h)

Provide that if action is barred by a “jeopardy” determination, its proponent may
seek exemption from the Cabinet-level “Endangered Species Committee.”

Section 9: Prohibitions

§9(a) Prohibits sale, import, export, or transport of any species listed as endangered

§§9(a)
(1)(B)
& (C)

Make it unlawful to “take” (broadly defined by §3(19) to cover harassing, harming,
killing, capturing, or collecting) any endangered animal species

§9(a)(2)
(B)

Prohibits removal or damage of endangered plants on federal lands or anywhere
else if in knowing violation of state law

Section 10: Habitat Conservation Plans

§10(a)

Authorizes the issuance of permits allowing the incidental taking of endangered
species to parties with an approved habitat conservation plan to minimize and
mitigate the impacts of such a taking where the taking will not appreciably reduce
the likelihood of the survival and recovery of the species in the wild

Section 11: Enforcement and Citizen Suits

§§11(a)
& (b) Provide civil and criminal penalties for violations of the Act

§11(g) Authorizes citizen suits against any person alleged to be in violation of the Act and
against the secretary for failure to perform any non-discretionary duty
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C. Listing Decisions
○ In 1981 OMB insisted that every listing proposal be subject to a regulatory impact analysis to

asses its economic implications
○ Listing decisions trigger a requirement to designate a critical habitat and protect against federal

encroachment & private takings
○ There must be a finding that the species is endangered or threatened through a significant portion

of its (historical range) or all its rang
D. Critical Habitat

○ Defined
■ The “specific areas w/in the geographical area occupied by a species… on which are

found… physical or biological features (I) essential to the conservation of the species and
(II) which may require special management considerations (§2(5)(A)(i)

● This sometimes includes areas not currently occupied by a species but deemed
essential to the species’ ultimate recovery

■ Under §4, Critical Habitat may include areas that are not currently occupied by the
pertinent endangered species

■ See Weyerhaeuser (2018)
○ Fed. agencies are required  to consult w/ the FWS on actions they carry out, fund, or authorize to

ensure that their actions will not destroy or adversely modify critical  habitat
■ A critical habitat designation generally has no effect on situations that do not involve a

fed. agency through permitting or funding
○ Immediately upon designation of a species as endangered or threatened, FWS must designate

the critical habitat; the designation may only be deferred “in extraordinary circumstances”
■ Under §7(a)

● Agencies are required to insure that the actions they take and authorize do not
jeopardize the continued existence of endangered or threatened specifies or
destroy or adversely effect their critical habitat

● Any planned development by a fed. funded or permitted entity would trigger the
fed. consultation program w/ FWS in the area where this critical habitat
designation applies

■
E. Takings

○ Direct Takings
○ §9 prohibits any “person” (including corps. &/or other private entity, & any gov. agency)

from taking, selling, importing, or exporting any protected species. 16 U.S.C. §1532(13)
■ "Take" under §3(19) = to harass, harm, pursue, hunt, shoot, wound, kill, trap,

capture, or collect, or to attempt to engage in any such conduct
■ "Harm" = an act which actually kills or injures wildlife.

● Such act may include significant habitat modification or degradation
where it actually kills or injures wildlife by significantly impairing
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essential behavioral patterns, including breeding, feeding, or sheltering.
[50 C.F.R. §17.3 (1985).]

● This can include habitat destruction that could result in extinction, or an
adverse impact on the protected species up to and including actual death of
individual members, though this is not required

○ §9 applies to private & gov. action
○ Incidental Takings

■ Definition
● Any non-direct harm to an endangered species

■ Incidental takings by gov
● §7 provides flexibility - if agency action resulting in incidental takings are not

likely to jeopardize continued existence of the species & its impact is minimized,
§7(b)(4) authorizes the Secretary to provide the agency w/ written authorization

■ Incidental takings by private entities
● §10(a) authorizes the Secretary to permit “incidental” takings associated with

private action if the actor prepares a Habitat Conservation Plan (HCP) to
minimize the impact of the taking and assures that it “will not appreciably reduce
the likelihood of the survival and recovery of the species in the wild.”
§10(a)(2)(B)(iv)

● §10(a)(2)(B) provides following criteria must be met:
1) The taking will be incidental;
2) The applicant will, to the maximum extent practicable, minimize and

mitigate the impacts of the taking;
3) The applicant will ensure that adequate funding for the plan is provided;
4) The taking will not appreciably reduce the likelihood of the survival and

recovery of the species in the wild; and
5) Other measures, as required by the Secretary, will be met.

● Habitat Conservation Plans (HPCs) are to include:
I. An assessment of impacts likely to result from the proposed taking;

II. Measures that the permit applicant will undertake to monitor, minimize,
and mitigate for such impacts;

III. Funding available to implement such measures and procedures to deal
with unforeseen or extraordinary circumstances;

IV. Alternative actions to the taking that the applicant analyzed, and the
reasons why the applicant did not adopt such alternatives; and

V. Additional measures that the Fish and Wildlife Service may require
● §10 (a)(2)(A): Authorizes issuance of permits allowing the incidental taking of

endangered species to parties w/ an approved habitat conservation plan (HCP) to
minimize & mitigate impacts of such a taking where the such will not appreciably
reduce the likelihood of the survival and recovery of the species in the wild

F. CASELAW
● Tennessee Valley Authority v. Hill (1978)
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○ Sec. of the Interior sought to enjoin the completion of the Tellico Dam by invoking §7 of the
ESA as the reservoir would completely destroy the critical habitat of the endangered snail darter

○ Court of Appeals HELD for the plaintiff & granted the injunction permanently until the perch
was no longer endangered or the designated critical habitat modified

○ SCotUS HELD: Even if the judiciary was afforded discretion to balance the damn’s public good
v. the endangered species, congress dictated the value of endangered species is "incalculable"

○ Following TVA, Congress amended §7 to expand its scope massively, now including detailed
procedures for implementation, new fed. duties, and a complex procedure for the exempting
qualified activities from its commands

■ §7 now includes a process for granting exemptions from its no jeopardy rule
● §7 establishes a process for convening a committee of (7) high-ranking gov.

officials, known as “God Squad” due to their power to decide the fate of species
■ Added deadlines and elaborate procedures

● Weyerhaeuser Co. v. U.S. Fish and Wildlife Service (2018)
○ FWS designateD “Unit 1” as critical habitat for the endangered Dusky Gopher Frog because it

found the area was a viable potential habitat for the species & could be used w/ minor alterations
■ Had conditions required for the species but the canopy would need to be restored for use
■ Unit 1 was chosen because it was outside the area where the frogs were currently found

○ SCotUS HELD: to be a “critical habit” the are had to satisfy a prerequisite of being a “habit” and
housing the pertinent species at the time of designation

○ Following the case, FWS altered regulations in 2019 to provide that areas outside the current
range of a species should only be designated critical habitat if it is first determined that the areas
currently occupied by the species are insufficient to provide for the conservation of the species

○
● Babbitt v. Sweet Home Chapter of Communities for a Great Oregon (1995)

○ §9 prohibits "takings” by private actions and thus grants FWS authority to protect the habitat of
endangered species against private parties beyond gov.

○ Logging companies challenged the regulatory def. of harm as it caused sig. econ. suffering
○ SCotUS HELD: Secretary’s def. of harm was reasonable as the ESA text provides (3) reasons

I. An ordinary understanding of the word “harm” supports it
○ The dictionary definition does not include the word “directly”

II. The broad purpose of the ESA supports the Secretary’s decision to extend protection
against activities that cause the precise harms Congress enacted the statute to avoid

○ TVA v. Hill, 437 U.S. 153 (1978)
■ "The plain intent of Congress in enacting this statute was to halt and

reverse the trend toward species extinction, whatever the cost"
III. The fact that Congress (1982) authorized the Secretary to issue permits for takings that

§9(a)(1)(B) would otherwise prohibit, if such taking is incidental to, and not the purpose
of, carrying out otherwise lawful activity, strongly suggests Congress understood the
section prohibited indirect & deliberate takings

○ Permit plan insinuates that incidental takings can be permitted, because permits
for direct takings would be absurd under the statute
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○ Sweet Home Test for establishing violations of ESA §9
1) Is the modification of habitat significant?
2) If so, does that modification also significantly impair an essential behavior pattern of a

listed species?
3) And, is the significant modification of the habitat, with  a significant impairment of an

essential behavior pattern, likely to result in the actual killing or injury of wildlife?

Class 24:

Protection Against Private Action: Section 9

● Section 9 prohibits any “person” from “taking, selling, importing, or exporting any protected species”
○ Take defined under section 3 (19): to cover harass, harm, kill, capture, or capture, or collect any

endangered animal species
■ Regulatory definition of HARM: An act which actually kills or injures wildlife. Such act

may include significant habitat modification or degradation where it actually kills or
injures wildlife by significantly impairing essential behavioral patterns, including
breeding, feeding or sheltering.

○ FWS Guidance Document on whether habitat modification a “take”
■ 1) is the modification of habitat significant?
■ 2) If so, does that modification also significantly impair an essential behavior pattern of a

listed species?
■ 3) And, is the significant modification of the habitat, with a significant impairment of an

essential behavior pattern, likely to result in the actual killing or injury of wildlife?
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Enforcement of Environmental Statutes

A. Monitoring and Detecting Violations
○ Mechanisms for Evironmental Violation Discovery

1) EPA places in most if not all its pertinent statutes voluntary reporting requirements that
encourage companies to disclosure violations discovered through self audits

2) Mandatory monitoring, record keeping, and reporting requirements are found in: CWA

§308(a) (A) & CAA §114
3) EPA may conduct inspections pursuant to warrants to uncover violations

4)
5) Tips from employees are others may be provided through a tip line and

reporters/whistle-blowers are protected statutorily through environmental statutes (e.g., CWA
§507, CAA §322, OSHA §660(c), RCRA §7001, CERCLA §110, SDWA §1450(i), TSCA §23) and
through other avenues (Sarbanes-Oxley Act also prohibits retaliation against employees who
report corporate wrongdoing)

6) CAA & CERCLA include bounty provisions rewarding employees or parties who report violations
7) Privileges are provided and reductions of liability granted by EPA policy for voluntary discovery,

disclosure, and correction of violations

○ Benefits conferred by EPA on voluntary reporters of environmental violations?
■ Civil penalties are reduced and EPA agrees not to pursue criminal prosecutions against

parties voluntarily reporting violations and agreeing to make corrections
○ Under what conditions can regulated entities make use of this policy?

■ Parties must satisfy subsection D of the EPA policy for incentives for self-policing of
violations

1. Self audits that discovery violations or due diligence in detecting & correcting
violations is required, followed by prompt disclosure of the violations, prompt
correction & remediation of the violation, and not having a recent history of
violation

○
B. Enforcement Authorities and Policy

○ Enforcement actions available to EPA (& State agencies) involve a broad range of penalties for

violators:

1. Criminal violations can result in imprisonment and heavy fines.

2. Civil suits can result in injunctive relief and substantial monetary penalties.

3. Lesser monetary penalties may be imposed administratively.

4. Additionally, violators may be barred from receiving federal contracts or loans

○ Penalty Polices: Tyson Foods Guidelines (See Sierra Club v. Cedar Point (5th Cir. 1996))
- encourages courts to identify the maximum permissible penalty for violations and then

reduce that penalty according the 5-6 statutory factors the EPA is permitted to consider,
which include the following
a. The seriousness of the violation
b. The economic benefit of the violation accruing to the violator
c. The violator's history of violations
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d. The violator's good faith efforts to comply with applicable requirements
e. The economic impaction of the penalty on the violator; and\
f. Other relevant matters considerable as justice requires

C. Supplemental Environmental Policies (SEPs)
○ Definition

- Supplemental environmental projects are "penalties" the EPA may impose that require a
violator to contribute to helping remediate the harm caused by violations

- EPA creates the SEP and they are imposed through settlements
-

D. Citizen Suits
○ Environmental Statute Provisions

■ §505 of the Clean Water Act
■ §706 of the Administrative Procedure Act

○ Three (3) Categories
1. Challenge to the legality of Agency Decisions

- Chevron suits
2. Citizen Enforcement Actions / "Private Attorney General" Suits ->

- Authorize any person to commence an action against any person alleged to be in
violation of the laws;

- Citizens are required to notify the alleged violator and fed. & state authorities prior to
filing (60 days notice typically);

- Typically, if fed. or state authorities are diligently prosecuting an action to require
compliance, citizen filing is barred

- Brought against violators, forcing the violator and the specific violation to be rectified
3. Non-discretionary duty"Deadline Suits"

- Suits by any person against officials to force the official to perform a
non-discretionary / mandatory duties;

- Typically challenge an agency's failure to meet a statutory deadline;
- Important action forcing device to ensure that regulations implementing the

environmental statutues are issued;
- Judicial review provisions supplementing the APA

○ Requirements for Standing in Citizen Suits; All must be met (1-3 constitutional, 4 prudential):
a) The challenged action will cause plaintiff some actual or threatened Injury-In-Fact;

- Injury-In-Fact
● Plaintiff must show that they suffered or are likely to suffer a concrete injury
● Injury must be “individuated” = personally suffered by the plaintiff

b) The injury is fairly traceable to the challenged action;
c) The injury is redressable by judicial action;
d) The injury is to an interest arguably within the zone of interests to be protected by the

statued alleged to have violated
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E.
F.

Class 25:

Environmental Enforcement

Monitoring and Detecting Violations

“Let’s Make a Deal: Twenty-Five Years of EPA Audit Policy”

EPA information on enforcement

Enforcement Authorities and Policies

Penalty Policies

Class 26:

Criminal Enforcement

“DOJ Phases Out Supplemental Environmental Projects in Environmental Enforcement.”

Citizen Suits

● Environmental statutes allow for three distinct categories of citizen suits:
○ 1) Challenge to legality of agency decisions
○ 2) Challenge to agency failure to undertake non-discretionary duty (deadline suits)
○ 3) Enforcement Action (Private Attorney General)

Citizen Suit Provisions in the APA and the Federal Environmental Law

● Section 706 (1) of the APA:
○ The reviewing court shall-

■ 1) compel agency action unlawfully withheld or unreasonably delayed

Center for Biological Diversity notice of violations of the Endangered Species Act

Center for Biological Diversity Press Release

Class 27:

Standing in Citizen Enforcement
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1) That the challenged action will cause plaintiff some actual or threatened injury-in-fact;
2) That the injury is fairly traceable to the challenged action;
3) That the injury is redressable by judicial action; and
4) That the injury is to an interest arguably within the zone of interests to be protected by the statute
alleged to have been violated

a. (the zone of interest prong emphasized that the “the zone of interests test was to be
determined not by reference to the overall purpose of the Act in question, but by reference to
the particular provision of law upon which the plaintiff relies.”)

You will lack standing if your harm is not direct and immediate. There cannot be some future harm to
you without definitiviness.

Standing to Sue to Enforce the Environmental Laws

Government Preclusion of Citizen Suits
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Student Permit #:

Michigan State University College of Law

Environmental Law

Noga Morag-Levine

Final Examination

3 hours

8:30 a.m.-11:30 a.m.

Instructions

1. The exam is 3 hours long.  Part I (65 points) is divided into 3 separate sub-questions (of different point
value).   Part II (35 points) includes 2 separate questions; the first worth 20 points and the second 15
points.

2. You may use your outline, and a statutory supplement during this exam. No other materials are allowed.

3. If you are handwriting the exam, please make a special effort to write legibly.  Please leave a blank line
between each line you write.  Use dark ink, and write on only one side of each page.

4. Read the facts and questions carefully and be sure to answer the questions fully.  Do not answer things I
have not asked; you won’t get any points for it and you don’t have time.

5. Make sure to address counterarguments to the positions you take.
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Part I  (65 points):

Cinabar, a mercury processing plant, is located on a forty-acre parcel of land.  Originally built in 1967, the plant
was owned and operated until 1973 by Jonny Jones, who carefully complied with all existing regulatory
requirements. In 1973 Jones shut down the plant, and sold the land to Laurel Grove, a wealthy investor, who
made no use of the property for the next thirty years.  In 2001 Grove sold the land to Will Good who updated
and reopened the mercury processing plant.

Mercury processing activities in the plant follow one of two models.  The first is the formulation of prime virgin
mercury (PVM) into red and yellow oxides of mercury to be used in a variety of industrial processes.  One
customer for this process has been Charger, a manufacturer of mercury-based batteries. The second production
process, long conducted in the plant, is the recycling of previously used mercury through a specialized cleaning
process designed to remove various contaminants in order to allow the mercury’s reuse in subsequent processes.
In this capacity, the plant operated under “conversion” agreements with a number of companies who sent “dirty
mercury” to be cleaned.  Subsequent to this treatment, the processed mercury was returned to the customer,
though inevitably the cleaning process resulted in some of the mercury dripping and contaminating the ground.
The main company with which Cinabar executed conversion services of this type was Southern Gas Pipeline
Company (SGPC). As a consequence of the contamination produced during the mercury production and
conversion processes, the EPA added Cinabar to the National Priority List in 2007.  In addition, mercury air
emissions from Cinabar’s industrial processes have resulted in the contamination of a nearby stream, and a ban
on fishing after elevated levels of mercury were discovered in local fish.
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Please answer the following three questions:

1) You are an attorney working for the EPA.  The Agency is currently considering alternative
clean-up options with respect to the Cinabar site.  Your supervisor has asked you to write a memo
identifying and evaluating all Potentially Responsible Parties under Section 107 of CERCLA.  Please
provide such a memo and include all arguments these PRPs would be likely to raise in an effort to avoid,
or reduce, their liability.  (25 points)

a) PRPs include (1) current owners & operators, (2) past owners or operators, (3) arrangers for
disposal/treatment/transport, & would make the named parties below jointly & severally liable unless
they can prove divisibility

i. As a current owner & operator, Will Good is certainly liable for the spills. innocent
purchaser would not work as a defense because he continued the activity
j. The qualifications for a Bona Fide Purchaser defense, enacted while Laurel Grove owned
the property, are unlikely to attach due to the extremely onerous analysis that requires that
Grove would have had to higher experts and conduct analyses that are not specified in the
facts

Passive interim owner liability
k. As a past owner, Jonny Jones would likely be liable so long as spills occurred while he
owned & operated the facility… Okay, nevermind I agree with you here.

strict liability under CERCLA. would be liable under strict liability
l. Although Charger & SGPC might be charged as arrangers of mercury disposal, and the
facts clearly state that the spills of mercury was “inevitable,” it is highly unlikely that the
companies contracted with Cinabar with a purpose to illicitly dispose of the mercury in a
contaminating manner. (I dont think that their intention matters, the reason I think that is
because CRECLA   one sec… is strict liability so they don’t need to show fault or intention.
They did contract for the arrangement of mercury so I feel like they have potential to be
liable. Additionally, they would probably argue de minimus exception because only a little
bit spilled [this isnnt supported in the facts, especially because it happened over the course of
40 years, but its a good point I didnt consider) (in the question stem it says “some” mercury
dripped, so thats why i thought de miminus but true, it did happen over the span of 40 years
so its probably not as viable of argument as I originally thought)

SGPC would not be liable because they aren’t arrangers

Charger would not be liable because they are costumers

Hard to read but Arranger is defined under Burlington Northern, Arrangers have to enter into the K with the
intention that at least some of the product is disposed of, knowledge of spills (inevitability) is probative but not
dispositive of intent…
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2) You are an attorney at a private law firm that specializes in environmental compliance.  Will
Good is a client, and he would like to know what environmental laws might be applicable to his facility,
and what measures he should take in order to comply with all applicable laws and avoid future liability.
(Up until now Will has been overwhelmed with the demands of getting the plant off the ground and as
such has not applied for any environmental permits.  He is currently eager, however, to correct any
previous oversights in this respect). Please address only compliance issues suggested by the facts above
(no need to speculate about unknowns such as hidden endangered species, or wetlands).  (15 points)

a) Mercury is not a listed hazardous waste under Subtitle C of RCRA, however it certainly is a
characteristic (solid) waste that is highly toxic, and so would be regulated under that section
imposing tracking from generation, transport, and TSD facilities. Depending on the timeline of the
recycling, he may have to obtain permit as a TSD facility
b) If will received a permit to emit the waste under the RCRA (or CWA) he would be exempted
from CERCLA
c) Although, it is not a criteria pollutant, the mercury is in the air & is a pollutant under Section 302
so the CAA so would  be implicated under a TMDL for the local stream/river/watershed if such is
(and likely is) impaired water and Will would be required to implemental Best Available Technology
(BAT) standards to prevent further pollution
d) Because the Mercury has reached the water, but is not a point source, Will would not need to
obtain a CWA permit

There’s an email that eliminates this question
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3) Will likewise tells you that the local environmental agency is so impressed with his positive
attitude that it agreed to settle any existing RCRA and Clean Air Act violations for the sum of $1000.
Will is, however, concerned that the EPA would decide to go after him and would appreciate your advice
on whether he should be worried about that. (10 points)

a) This looks like a sweetheart deal, but so long as the EPA believes the at prior parties were the
primary instigators of the damages, he should be encouraged to settle under CERCLA if the
harm is divisible (as if he has not actually contributed yet to the spills)

b) Bad answer

4) You are an attorney for a local group of fishermen who are considering a Clean Water Act
enforcement action under Section 505 of the CWA.  Does this make sense? (10 points). What, if any,
alternatives might be available to the fishermen?  (5 points)

a) §301 Effluent Limitations:
i) Prohibits “the discharge of any pollutant” (defined in §502(12) as the addition of any pollutant to

navigable waters from any point source or to the waters of the ocean or contiguous zone from
any point source other than a vessel) except those made in compliance with the terms of the
Act, including the permit requirements of section 402. Imposes multi-tiered effluent limitations
on existing sources whose stringency and timing depends on the nature of the pollutant
discharged and whether the outfall is directed to a water body or a publicly owned treatment
works (POTW).

b) §505 Citizen Suits:
i) Authorizes citizen suits against any person who violates an effluent standard or order, or against

EPA for failure to perform a nondiscretionary duty.

c) This does not (???) make sense because this would only be applicable against point sources,
which will is not

d) A private/public nuisance action would be more logical
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Part II (35 points)

1) Steam electric power plants rely on “cooling water intake structures” to cool their facilities.  As a
consequence of this cooling process, billions of aquatic organisms (adult and juvenile fish, shellfish,
larvae and eggs), are destroyed annually. Section 316 (b) of the Clean Water Act requires that "cooling
water intake structures reflect the best technology available for minimizing adverse environmental
impact."   In 2004 the EPA promulgated regulations applying Section 316 (b) to new and existing power
plants.  With respect to new power plants, the agency required the use of an advanced technology known
as “closed cycle cooling.” But with respect to existing plants, the EPA required a different, less effective
technology. In justification, the EPA argued that closed cycle cooling would have imposed on existing
plants costs that were too high in comparison to the achieved environmental benefits, and that the
Agency was entitled to take this comparison into account when setting the standard.  The environmental
organization Riverkeepers challenged the EPA’s decision not require existing plants to use closed cycle
cooling.  It argued that Section 316 (b) mandates the use of the best technology whose costs can be
reasonably borne by the industry, and that closed cycle cooling meets that definition.

a. Briefly explain the difference between the regulatory approach favored by the EPA and by the
Riverkeepers. (5 points)

a) This seems to be a difference between “Best Demonstrated Control Technology” for new
sources and  “Best Available Technology” / “Best Available Technology Economically
Achievable”

tech looks at the cost of technology and the the levels of technology available
look only at what is feasible.. In this case, riverkeeper wanted technology

standard because it would be more strict than the balancing standard.

This is a balancing standard looking at cost versus benefit

b. What would the Riverkeepers have to show in order to have standing to bring a lawsuit
challenging the pertinent EPA regulations? (Please give specific examples of the type of information
they would need to present).  (5 points)

a) Concrete injury to specific members
b) Causal connection between the injury and the conduct
c) Possibility that the relief requested would remedy the injury alleged
d) Injury is related to the zone of interests protected by the statute violated (
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c. Which Supreme Court decision would you expect the EPA to invoke in defending the legality of
its standard?  (5 points)

a) Chevron

d. What argument would you expect Riverkeepers to offer in response? (5 points)

a) Either that congress did speak to the issue in imposing BAT standards or that the EPA’s
interpretation in the absence of specific direction was unreasonable

2) Please compare the role of Ambient Air Quality standards under the Clean Air Act with that of
Water Quality standards under the Clean Water Act.  Please identify 3 key respects in which the process
and/or principles governing the setting and implementation of the two categories of standards differ.  (15
points)

EPA sets NAAQS & EPA gives guidance on WQS, states may deviate with sufficient science

Part 1 is similar, part 2 is structured similarly

Different 3rd part has 8 true/false questions & why

SIPS & union electric

End of Exam
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