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PROPERTY OUTLINE  
 

FUNDAMENTALS  
1. Types of Property  

I. Real Property: real estate – land and things attached  
II. Personal property: basically anything that is not real estate 

A. Tangible Property: pencil, toothbrush, laptop, etc.  
B. Intangible Property: intellectual property generally  

 
2. What is property? 

I. Defined: 
A. According to Blackstone, “that sole and despotic dominion which one man claims and 

exercises over the external things of the word, in total exclusion of the right of any other 
individual in the universe.” 

B. “Property is a collection of rights” 
C. “Rights among people concerning things” 

II. Theories of Property: 
A. Bundle of Sticks (analogy to property) 

i. How many sticks can you take away until you no longer have property?  
a. Possession  
b. Transfer (alienation) 
c. Exclude (the fundamental property right) 
d. Use  
e. Destroy  

B. Right to Exclude  
i. Property confers exclusive sovereign control over a “thing” – rights in rem against the world 

– essentialists  
ii. Jacque v. Steenberg Homes: ∆ intentionally crossed over π’s land to deliver a trailer after 

being expressly told not to. Court held all trespass causes harm so nominal and punitive 
damages acceptable. Right to exclude is fundamental.   

iii. Hinman v. Pac. Air: ∆ sued for airplane trespass over air space above his house. Court held 
property rights not exclusive and policy against granting injunction. Supreme Court later 
held sky as fed. controlled public navigable airspace – no surface owner has any private 
rights 

a. Ad Coleum Rule: if you own a home, you don’t just own the surface area on the 
land. You have surface rights, as well as mineral rights 

§ Air rights – rights go as far as you can use them.  
iv. Limitations on Right to Exclude:  

a. Civil Rights Act of 1964 
§ Prohibition against discrimination or segregation in places of public 

accommodation  
b. Americans with Disabilities Act of 1990 

§ Prohibition of discrimination by public accommodations  
§ New construction and alterations in public accommodations and 

commercial facilities  
v. Protecting the Right to Exclude: 

a. Criminal Laws to Protect: trespassing law - even the laws that protect the right to 
exclude have push-back  
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§ State v Shack: Farmer provided housing to migrant workers and wouldn’t allow 
lawyer and health provider to see workers alone – The rights of the migrant works 
were too fundamental to be denied on the basis of an interest in real property 

 
 
PERSONS AND BODY PARTS  
1. Property and Personhood  

I. Slavery  
A. “property can’t own property”  
B. People were recognized as legal property 

i. People were possessed 
ii. Transfer 
iii. Exclude 
iv. Use 
v. Destroy  

C. The Amistad: heinous crime is not slavery in and of itself, but it was the trade that was deemed 
illegal 

 
2. Deceased Bodies:  

I. Parent/Child Relationship  
A. Kirksey v. Jernigan:  

i. In the absence of testamentary disposition to the contrary, a surviving spouse of next of kin 
has the right to the possession of the body of a deceased person for the purpose of burial, 
sepulture or other lawful disposition in which they see fit.  

B. Wilson v. Wilson: 
i. There is a legitimate claim of entitlement by the next of kin to possession of the remains of 

a decedent for burial or other lawful disposition, but a claim of entitlement is not a property 
right, nor does it make the remains property  

C. Other courts: quasi-property interests in dead bodies 
 
3. Body Parts 

I. Frozen sperm: subject to probate (considered property at least to extent that they be used in 
probate court) 

II. Organs can be donated but not sold  
III. Plasma can be sold  
 
 

INTELLECTUAL PROPERTY  
1. Intellectual Property Laws  

I. Defined: purport to confer ownership rights in information.  
A. IP is a catch all used to group several related sets of legal rights, each of which gives the 

rightsholder an exclusive tight to use certain info in certain ways, or to prevent others from 
using certain info in certain ways 

B. A ∆ who uses that info in that way without the rights holder permission is considered to be an 
infringer  

C. Legal protections are available to encourage innovation 
D. Different types of intellectual property have different types of protection  
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II. What is Intellectual Property? 
A. Non-Tangible personal property  
B. Creations of the mind – a work or invention that is the result of creativity, such as a manuscript 

or design, and can be legally protected.   
i. includes inventions, discoveries, know-how, processes, unique materials, copyrightable 

works, original data, and other creative or artistic works. 
ii. Also includes the physical embodiment of intellectual efforts (e.g., models, machines, 

devices, apparatus, instrumentation, circuits, computer programs and visualizations, 
biological materials, chemicals, other compositions of matter, plans, and records of 
research). 

 
III. Types of Intellectual Property: 

A. (1) Copyright  
B. (2) Trademarks 
C. (3) Patents  
D. (4) Trade secrets 

i. *important to recognize that something like a single product may embody multiple 
potential types of legally protectable intellectual property. 
 

2. Copyright  
I. What is a Copyright? 

A. a form of protection provided to the authors of ... 
i. original works of authorship  
ii. fixed in any tangible medium of expression  
iii. in both published form and unpublished form  

B. Gives you right to the subject you control, but facts are not copyrightable because facts are 
information.  

 
II. Copyright Rights:  

A. A copyright generally gives the owner of copyright the exclusive right to ... 
i. Reproduce the copyrighted work,  
ii. To prepare derivative work,  
iii. To perform the copyrights work publicly, or  
iv. To display the copyrighted work publicly  

B. Term: life of author plus 70 years 
C. Limitations:  

i. Only prevents copying: doesn’t prevent independent creation of an identical work (unlike 
patents) 

ii. Only protects expression; doesn’t protect idea 
a. Example: The manner in which Bob described how to make the cocktail on the piece of 

paper or on the website might qualify for copyright protection, but not facts about how 
to make it. Irma used her own words in describing the process, not Bob’s words, so she 
did not infringe his copyright. 

iii. Doesn’t protect facts 
iv. Doesn’t protect functional aspects (unlike patents)  

D. Registering for a Copyright 
i. No need to register – copyright automatically imbued at moment of fixation (registration 

does give a few additional rights when enforcing the copyright) 
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ii. Registration is not required, though can be registered with the US Copyright Office for a 
small fee (gives evidence for date) 

E. Federal Copyright Law: 
i. Protects original works of authorship, like novels, biographies, songs, screenplays, etc. 
ii. Very low threshold for protection – a work merely must display a modicum of creativity and 

have been written down 
iii. Someone who independently and coincidentally comes up with similar expression is an 

author in her own right, not an infringer  
F. Expiration of Copyright: 

i. Life of author plus 70 years 
ii. Copyright protects the form of expression rather than the subject matter of the writing  

a. No copyright = Idea of star crossed lovers 
b. Expired copyright = Shakespeare Romeo and Juliet  
c. Current copyright = Derivatives of Romeo and Juliet  

 
III. Copyright Infringements 

A. Substantial Similarity Test: Looking for substantial similarity or striking similarities 
i. Matter of a question for the jury  

 
IV. Defenses 

A. First Amendment  
i. You should have freedom of expression but copyright limits your freedom of expression  

a. Fair use 
b. Parody  

 
3. Trademarks  

I. What is a Trademark?  
A. Defined:  

i. Any word, name, symbol, or device or any combination thereof that is used in commerce by 
a part to indicate the source of its goods and to identify and distinguish those goods from 
goods manufactured or sols by others  

ii. A hybrid of state and federal rights 
iii. Gives a trademark owner the rights to prevent uses of the mark that cause “consumer 

confusion” about the course of goods 
iv. Used in commerce to distinguish the source of those goods being sold 

B. Types of Trademarks:  
i. Word marks: the words of a name or logo by themselves.  

a. Example: the word coca-cola are trademarks without any fancy flourishes or other 
symbols. Similarly, it’s the real thing, a slogan for coca-cola is also a trademark without 
any other context.   

ii. Non-word marks  
a. Symbol/logo/color/font 

§ Example: Coca cola has been written in the same script since the late 1800s.  At 
some point the color red and the wave also became associated with coca cola.  In 
addition the coca cola bottle has become iconic.   

b. Trade dress: encompasses product design and product packaging. 
§ Example: coca-cola bottle – while it has changed over the years as all trademarks 

may, the basic contours of the bottle have not changed since 1915.  This packaging 
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is such a huge part of the coca-cola source identification, that the shape has been 
adapted to plastic bottles that are prevalent today.   

iii. Less Traditional Trademarks: 
a. Sounds 

§ Example: the Tarzan yell; the NBC chimes  
b. Scents  

§ Very rare and difficult to register as the scents are hard to describe and are often 
functional, which would bar them from gaining trademark status.   

c. Shapes  
d. Holograms  

iv. Service Marks  
a. Designate the source of services rather than the source of goods.   

 
II. Trademark Rights 

A. Purposes of Trademark Law: 
i. Prevent consumer confusion 
ii. Reasons: 

a. Protect the consumer  
b. Protect the business  

§ *Does not stop them from making an identical product but stops them from putting 
your name on it  

B. Spectrum of Distinctiveness  
i. Generic- not going to let an apple company call their company apples because then other 

companies wouldn’t be able to talk about google  
ii. Johnson and Johnson and band aid- once it becomes generic, everyone can use it. It loses 

value once it becomes generic  
C. How to Get a Trademark: 

i. If you use it at a TM, only get valid trademark in the area that you’re using it. Register with 
USPTO, that’s federal so you have rights across the nation 

 
III. Trademark Infringement 

A. Test: Likelihood of Confusion 
i. Requirements 

a. Must be used in commerce  
b. Must be distinctive 

§ Arbitrary/fanciful 
§ Suggestive 
§ Descriptive – w/secondary meaning 
§ Generic – not-protectable  

 
IV. Defenses  

A. Fair Use  
i. Nominative use  

 
4. Patents  

I. What is a Patent? 
A. Defined: exclusive right to exclude others from making, selling, or using invention for 20 years 

from filing  
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i. Negative Right = A patent is a right of an invention that permits an owner of the patent to 
exclude others from making, using, or selling the patented invention in the US 
a. different from copyright which is a positive right because people can reproduce it 

ii. Patents are really specific – get to choose how you write an invention and what serves your 
inventor’s best interest.  

iii. Sometimes you can go back and make corrections to patents, edits, something simple that 
you forgot – can’t add new matter once its filed.  

B. Types of Patents:  
i. Utility  

a. (protects an apparatus or method or material) 
ii. Design  

a. design of articles of manufacture 
 

II. Defenses  
A. Invalid patent  
B. Use not infringing on patent  

 
5. Trade Secrets  

I. What is a Trade Secret? 
A. Defined: A formula, pattern, compilation, program, device, method etc. used in business and 

has independent economic value that provides an advantage over competitors 
B. Least formalized of the types of IP protection  
C. Often used as alternative to patent protections 

i. Trade secret has a wider  
ii. Lasts as long as you can get the secret.  
iii. Trademarks can last indefinitely. Problem is that if you can reverse engineer a trademark, 

can’t keep it secret. Patens only last 20 years. 
 
6. Rights of Publicity:  

I. Defined: 
A. Protects a person’s identity; Prevents the unauthorized commercial use of one’s name, likeness, 

and other aspects of one’s identity and gives the individual the exclusive right to license the 
commercial use of these personal features 
i. It is not impossible that that there might be appropriation of the plaintiff’s identity, as by 

impersonation, without the use of either his name or his likeness, and that this would be an 
invasion of his right of privacy. 

B. White v. Samsung Electronics America 
i. Facts: Defendant ran a television ad that had a robot that looked like Vanna White.  
ii. Holding: Defendant used a robot with mechanical features, not her precise features so it is 

not her likeness, like the statute requires. But, the right of publicity protects Vanna. 
 
 
CO-OWNERSHIP AND MARTIAL PROPERTY  
1. Main Types of Co-Ownership 

I. (1) Tenancy in Common  
A. Defined: each tenant has a separate but undivided interest – default type of co-ownership 

i. Separate but undivided interest  
a. Separate = can sell, devise, etc.  
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b. Undivided = right to use the whole property  
ii. Don’t need to own equal shares.  

B. Have the right to use the property, to exclude third parties, and to receive a portion of any 
income produced from it  
i. Divide profits, losses, and obligations based on percentage of ownership  
ii. Division comes in the form of share of profits and obligations (rent and taxes)  

C. Each co-tenants interest is discernible, devisable, and transferrable inter vivos.  
i. Can be severed by one party without the consent of the others 

II. (2) Joint Tenancy  
A. Defined: tenancy in common rights + survivorship  

i. At death, deceased owner’s interest disappears and surviving owner’s interest expand to 
take full ownership  

B. Creation Requires the Four Unities: 
i. Time: acquired at the same time  

a. Create by transferring to a strawman then transferring back to both at once – many 
states have eliminated the need for this 

ii. Title: same instrument, deed, joint adverse possession (NOT intestate succession) 
iii. Interest: both must have same possession estate and the same shares in the estate  
iv. Possession: identical rights to possess the whole  

C. A joint tenant’s share is transferable inter vivos – a JT may sell or transfer during her lifetime 
(no consent needed) 
i. A JT’s interest is not devisable or descendible because of survivorship 
ii. If one party sells her share, joint tenancy is severed into a tenancy in common  

D. Terminating a JT: 
i. Inter vivos sale or conveyance: one JT’s sale severs the JT because it disrupts the 4 unities – 

the buyer is a tenant in common. 
a. If more than 2 JTs, the JT remains intact for the non-transferring parties.  

ii. Partition: (3 kinds) 
a. Voluntary Agreement: an amicable, peaceful way for the parties to privately end their 

relationship  
b. Partition in Kind: judicial action where the court orders physical division of the property 

if in the best interests of all parties  
c. Forced Sale: judicial action where the court orders a forced sale if in the best interests of 

all parties 
E. Doesn’t require probate; can be used instead of a will 

III. Marital Property:  
A. (3) Tenancy By The Entirety  

i. Same rights as joint tenancy + the requirement that each co-owner is married  
a. Need 4 unities  
b. Right of survivorship (like joint tenants)  

ii. Unilateral alienation of a spouse’s interest in entireties property is not possible without 
severance (like joint tenants) 
a. Severance = any act that destroys one or more of the four unities required to maintain a 

joint tenancy  
b. Cannot easily be severed unilaterally (unlike joint tenants) 
c. Typically, severance requires the consent of both spouses OR the ending of the marriage 

in divorce  
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iii. U.S. v. Craft: The interest of a husband or a wife in an estate by the entireties is not subject 
to the claims of his or her individual creditors during the joint lives of the spouses.  
a. different for federal tax liens – can attach 

B. (4) Community Property   
i. Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and 

Wisconsin 
ii. marital property belongs to each spouse equally 
iii. neither spouse alone can convey his or her undivided share to another person, 
iv. Can pass on his or her share to anyone by will; however, it is also possible to hold 

community property with a right of survivorship 
v. In the absence of a right of survivorship, a surviving spouse is typically entitled to some of 

the community property 
C. Tenancy by the Entirety v. Community Property  

i. The two are completely different systems.  
ii. Tenancy by the Entirety is a personal property system.  
iii. Community says it doesn’t matter how or if you co-own 

a. Community says it doesn’t matter how or if you co-own – the married couple co-owns it 
as part of their marital estate. 

b. Community: one person on deed but both share it, because you are married. Part of 
marital estate 

c. In tenancy (like MI), one person on deed and that one person owns it  
 
2. Rights and Duties of Co-Tenants  

I. Possession  
A. Each tenant is entitled to possess and enjoy the whole.   
B. If one co-tenant wrongfully excludes another, he or she has committed actionable ouster  

 
II. Rent from a Co-Tenant  

A. A co-tenant in exclusive possession is not liable to the others for rent, unless he ousted the 
others.  

 
III. Rent from Third Parties  

A. A co-tenant who leases all or part of the premises to a third party must account to his co-
tenants, providing them their fair share of the rental income.  

B. Share is equal to her undivided interest in the whole.  
i. Example: 10% of purchase price = 10% of rental income  

 
IV. Adverse Possession  

A. Unless he has ousted the other, a co-tenant in exclusive possession cannot acquire title to the 
whole to the exclusion of the others through adverse possession.  

B. Hostility element is missing  
 

V. Carrying Costs  
A. Each co-tenant is responsible for his or her share of the premises’ carrying costs, such as taxes 

or mortgage interest payments.  
 

VI. Repairs  



 9 

A. During the life of the co-tenancy, the repairing co-tenant enjoys an affirmative right to 
contribution for any reasonably necessary repairs that she makes, provided that she has 
notified the others of the need for the repairs.  

B. Cost of requires are equal to the co-tenant’s shares 
 

VII. Improvements  
A. During the life of the co-tenancy, there is no affirmative right to contribution for improvements.  
B. One co-tenant’s improvement could be another’s nightmare  
C. The improver reaps the full benefit of the increase in value or bears the liability  

 
VIII. Waste  

A. A co-tenant must not commit waste and may bring an action against a co-tenant if they commit 
waste.  

B. Three Types of Waste: 
i. Voluntary Waste: overt destruction of the premises  
ii. Permissive Waste: synonymous with neglect  
iii. Ameliorative Waste: works an increase to the premises value  

 
IX. Partition  

A. A co-tenant has the right to bring an action for partition  
B. Any tenant in common or joint tenant has the right to sue for partition of the property (for any 

reason or for no reason at all). The law will not force these cotenants to remain in a concurrent 
tenancy. The partition action will end the co-tenancy and distribute its assets. 

 
X. Ouster:  

A. A co-tenant in possession refuses to allow another co-tenant to occupy the property  
i. Physical ouster: when one tenant shows up and the other says “no, go away.”  

B. A is an adverse possessor of B’s interest once ouster happens.  
C. If no ouster, A’s sole possession does not start adverse possession clock.  
D. Constructive ouster- you could have come back but you were afraid too.  

i. Would happen when someone wasn’t trying to get in the house, have the right to be there 
but don’t have to be there. 

ii. Example: sending a letter and saying you are no longer welcome. This is constructive notice 
that this tenant is no longer a part of this ownership  

 
 
LANDLORD TENANT LAW  
1. Leasing Real Property  

I. The Leasehold 
A. A real property interest 
B. An estate in land – a tenancy  
C. Generally, the right to nearly exclusive possession (and use) of property 
D. Includes commercial and residential leaseholds, with differences 
 

II. The Written Lease Agreement  
A. A contract that conveys to the Tenant the Landlord-Owner’s nearly exclusive right to possess 

(use) the property 
B. Essential elements:   
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i. Name and contact information for the lessor (Landlord) and the lessee (Tenant);  
ii. Address or description of property; 
iii. Length of the lease; 
iv. Amount of rent or other payment 

C. Lease v. License 
i. Leasehold = property estates; ownership  
ii. License = a revocable permission to use the property of another  

 
III. Types of Leasehold Tenancies  

A. Fixed-Term Tenancy 
i. Leasehold measured by a fixed period of time (9 months, one year, etc) 
ii. Notice is not necessary to terminate  
iii. A term of years greater than 1 year must be in writing (SOF) 

B. Periodic Tenancy  
i. A lease for some fixed duration that automatically renews for succeeding periods until 

either the landlord or tenant gives notice of termination  
ii. Example: month-to-month, week-to-week 
iii. Can arise by implication in one of three ways: 

a. Land is leased with no mention of duration, but provision is made for the payment of 
rent at regular intervals  

b. An oral term of years that violates the SOF creates an implied periodic tenancy, 
measured by the way rent is tendered.  

c. Holdover – a tenant who stayed on past the conclusion of the original lease, an implied 
periodic tenancy arises. 

iv. Notice must be given for termination (at least equal to the length of the period or interval 
itself) 

C. Tenancy-at-Will 
i. No fixed period or duration; lasts as long as either L or T desires  
ii. Unless parties otherwise agree, the payment will cause a court to treat the tenancy as an 

implied periodic tenancy  
iii. Reasonable notice must be given to terminate 

D. Tenancy at Sufferance 
i. Created when a tenant has wrongfully held over, past the conclusion of the original lease; 

the law allows the landlord to make a one-time election 
a. Eviction OR allow tenant to stay  

ii. Usually is month-to-month by default; known as a holdover tenancy  
 

2. Selecting the Tenant  
I. Limitations on O’s Right to Exclude 

A. Civil Rights Act of 1866 
B. Federal Fair Housing Act of 1968 - covers a narrower section of the market (housing) with more 

restrictions 
i. § 3604 Makes it unlawful  

a. (a) To refuse to sell or rent  
b. (b) To discriminate against any person in the terms, conditions, or privileges 
c. (c) To make, print, or publish, or cause to be made, printed, or published any notice, 

statement, or advertisement, 
§ because of race, color, religion, sex, familial status, or national origin.  
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ii. Discrimination includes—  
a. (a) a refusal to permit, at the expense of the handicapped person, reasonable 

modifications of existing premises 
b. (b) a refusal to make reasonable accommodations in rules, policies, practices, or 

services 
iii. Exemptions to FHA Regulations: 

a. § 3603(b) –  
§ any single-family house sold or rented by an owner: Provided, That such private 

individual owner does not own more than three such single-family houses at any 
one time and doesn’t use a real estate agent 

§ rooms or units in dwellings containing living quarters occupied or intended to be 
occupied by no more than four families living independently of each other, if the 
owner actually maintains and occupies one of such living quarters as his residence. 

b. Exemptions cannot be advertised  
§ Exceptions to the Advertising Laws: 

o Shared hosing exemption  
o Private club and religious exemptions  
o Housing for older persons exemptions 

C. State Statutes  
 

II. Proving Discrimination  
A. Disparate treatment claims target intentional forms of discrimination, including the refusal to 

rent based on one of the protected categories.  
B. Disparate impact claims allege that some seemingly neutral poly has a disproportionately 

harmful effect on members of a group protected by the FHA.  
 

3. Termination of Lease  
I. Landlord Exit  

A. Landlord can sell the reversion interest (common law) 
B. Purchaser takes subject to any leases – if there are termination rights in the lease, either the 

landlord or the new purchaser can terminate the lease.  
 

II. Tenant Exit  
A. Sublease & Assignment  

i. Sublease: transaction whereby a tenant grants an interest in the leased premise less than 
his own, or reserves to himself a reversionary interest in the term. (T1 transfers less than 
her entire leasehold interest) 

ii. Assignment: conveys the whole term, leaving no interest nor reversionary interest in the 
grantor or assignor. (T1 transfers her entire leasehold interest) 

iii. If no provision in lease, landlord is relying on the common law  
a. Common Law Rule (Objective) 

§ If the instrument purports to transfer the lessee’s estate for the entire remainder of 
his term it is an assignment, regardless of its form or of the parties’ intention. 
Conversely, if the instrument purports to transfer the lessee’s estate for less than 
the entire term—even for a day less—it is a sublease, regardless of its form or of the 
parties’ intention. 

b. Modern Rule (Subjective) 
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§ “The cardinal rule to be followed in this state, in construing deeds and other written 
instruments, is to ascertain the intention of the parties.” 

iv. Two Potential Relationships 
a. Privity of Contract: rights that arise based on the contract between two parties.  
b. Privity of Estate: rights arising due to a transfer of property itself. 

§ If the transfer is an assignment, L and T2 (assignee), come into privity of estate. 
o Meaning that L and T2 are liable to each other for all covenants or promises 

in the original lease that “run with the land.” 
o L and T1 are no longer in privity of estate 
o L and T2 are not in privity of contract unless T2 expressly assumed the 

performances of all promised contained in the original lease 
o L and T1 are still in privity of contract unless T2 AOR 

§ If the transfer is a sublease, the relationship between L and T1 remains fully intact. 
o L and T2 share neither privity of estate nor contract 
o Instead, T2 is responsible to T1 

v. Landlord (LL) -> Tenant (T) -> Subtenant (S) 
a. Original Lease 

§ LL and T = privity of estate and privity of contract 
b. Assignment 

§ LL and T = privity of contract* 
§ LL and S = privity of estate 
§ T and S = privity of contract 

o *LL can release T from contract via novation 
c. Sublease 

§ LL and T = privity of contract and privity of estate 
§ LL and S = nothing 
§ T and S = privity of contract and privity of estate 

B. Abandonment  
i. Occurs when tenant vacates the leased property  without justification and without present 

intent to return and he defaults in the payment of rent 
ii. Landlord can: 

a. Sue for all rent  
b. Terminate lease  
c. Mitigate damages and sue for rent  

iii. Duty to Mitigate: 
a. Almost all states impose a duty to mitigate on residential landlords (good faith effort) 
b. No duty on commercial 

C. Eviction  
i. Limitations: 

a. Discriminatory eviction (FHS) 
b. Retaliatory eviction  

ii. Procedures 
a. Self Help 

§ The landlord is legally entitled to possession, such as where a tenant holds over after 
the lease term or where a tenant breaches a lease containing a reentry clause; and  

§ the landlord’s means of reentry are peaceable. 
b. Judicial Process (30-60 days) 

§ Notice 
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§ Time to Cure 
§ Petition for Eviction 
§ Judgement 
§ Sheriff 

iii. Defenses 
a. notice was faulty 
b. the tenant cured the default 
c. the landlord illegally retaliated against the tenant 
d. the tenant had a right to withhold rent because the unit failed to meet certain minimum 

standards required by law 
 
4. Tenant Protections / Landlord Responsibilities  

I. Duty to Deliver Possession  
A. Majority rule requires landlord to put tenant in legal as well as actual physical possession of the 

premises at the start of the lease. 
i. Landlord is in breach and tenant is entitled to damages 

B. Under American Rule (minority of jurisdictions, Landlord only has to provide tenant with legal 
possession, or the legal right to be there  
i. If prior holdover tenant is still in possession, it is the new tenant’s problems and not the 

landlord’s concern  
 

II. Covenant of Quiet Enjoyment 
A. A promise by the landlord that he would not wrongfully interfere with the tenant’s possession 
B. A breach of covenant of quiet enjoyment occurs when the landlord substantially interferes with 

the tenant’s use of enjoyment of the premises  
C. Determining substantial interference: 

i. Purpose the premises are leased for 
ii. Foreseeability of the problem 
iii. Potential duration 
iv. Degree of harm  

D. If we have a substantial breach, tenant can 
i. Stay in the leased property, continue to pay rent, and sue the landlord for damages  

a. pay rent into escrow  
ii. Consider the lease terminated, leave, and stop paying rent  

E. Landlord can breach this in one of two ways: 
i. Actual eviction: where the problem is so bad no one can live there (example- there was a 

fire, flood) / by actually and wrongfully excluding tenant from possession of the whole or 
any part  
a. Landlord physically evicts the tenant 

ii. Constructive eviction: there’s a noise that is so loud 24/7- can still be physically there, but 
so annoying why would you want to be there / tenant’s use and enjoyment must be 
substantially interfered with because of some act or failure to act by the landlord  
a. Fidelity Mutual v. Kaminsky: doctor who performed abortions and had protestors 
b. Tenant must-  

§ Must be substantial interference  
§ Give notice to landlord 
§ Vacate premises within reasonable time after landlord failure to fix  
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III. Implied Warranty of Habitability 
A. Imposes a duty on landlords to provide residential tenants with a clean, safe, and habitable 

living space  
B. Breach? 

i. Relevant local or municipal housing code  
ii. At minimum, has to be up housing code standards 
iii. Defect has an impact on the safety or health of the tenant  

C. Tenant can: 
i. Sue for damages  
ii. Withhold rent  
iii. Pay into escrow  
iv. Leave  
v. Fix it yourself and deduct from rent  

 
IV. Retaliatory Eviction 

A. a landlord may not punish tenants when they exercise legal rights incidental to their tenancy 
i. raise the rent, reduce services, refuse to renew a lease, or bring an eviction action for the 

purpose of retaliating against a tenant who has complained about the condition of the unit, 
filed a lawsuit concerning the fitness of the unit, contacted a local agency, or exercised 
rights under the implied warranty of habitability.   

 
 
FIRST POSSESSION  
*original acquisition  

v All of possession is really about control at base.  
v First possession is about who has taken control first.  

 
1. Rule of Capture  

I. Pierson v. Post  
A. Wild animals – how far do you have to go to establish ownership?  

i. Majority = killing/mortally wounding establishes ownership  
ii. Dissent = closing in is sufficient  

B. Kill or capture (actual possession) 
i. Is it about the effort put into getting the property? (Lockean argument plays into it, but 

court says that ultimately, it’s all about control.)  
ii. There are other ways to establish control, but the underlying theory is bringing it under 

control; mortally wounding is one way to do that.  
 

II. Ghen v. Rich  
A. Base rule is about bringing under control, but what if you can’t bring something under control?  

i. Limited circumstances where a custom might be able to establish first ownership.  
ii. Example: killing whales with lance bombs played a role. No way to bring a whale under 

control out at seal 
B. Customs are an exception to the general rule.  
C. Custom can be used to define possession in limited circumstances  

i. Universally followed by all in the trade  
ii. Followed for a long time  
iii. Not contrary to (maritime) law  
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iv. Limited and only affects few people 
v. Governs only until the actual appropriation occurs, then rules of personal property apply  

 
III. Popov v. Hayashi: 

A. Have to bring the thing under control to actually possess it, but what if you’re in the process of 
doing that and someone interrupts the process?  
i. Pre-possessory interest can established ownership.  
ii. Example: plaintiff was in the process of bringing the baseball under control when he was 

stopped. Plaintiff was the owner because he had the pre-possessory interest. He put in the 
effort to chase the ball. 

B. Pre-possessory interest is an exception to the general rule.  
i. Sometimes equity means you should still retain some of that interest 
ii. Pre-possessory interests are an equitable claim to possession, where you’ve already started 

the process and someone comes in and interrupts you.  
iii. Person who interrupts doesn’t get claim because you put in the effort.  

C. Highly unusual situation where the courts will say, it’s not quite under control yet but were still 
going to give you a possessory interest  

D. Pre-possessory interests are rare 
 

IV. Ratione Soli  
A. Provides that wild animals and other natural resources captured on the private land of another 

belong to the landowner, and not to the captor 
B. This rule protects landowners’ reasonable expectations that trespassers will not be rewarded. 
C. May also take possession of any wild animal that wanders onto the property.  

 
 
DISCOVERY, FUGITIVE RESOURCES 
1. Discovery  

I. Title by Discovery 
A. Defined: Exclusive title goes to the government, person, or subject who made the discovery 

against all others.  
B. Johnson v. M’Intosh 

i. Facts: Indians had “unlawful” possession of land that they were permitted to occupy. They 
tried to transfer possession of the land and were charged. 

ii. Holding: the Indian tribe was in possession of the land, but according to the state of Virginia 
it was not lawful possession. So, they had legal rights to occupy the land, but they could not 
transfer the property.  

a. Title is given to those in first possession- the discovers  
 
2. Fugitive resources  
*Rises out of the adcolom rule (you own everything above and below your property)  

I. Water Resources (flowing, non-navigable) 
A. Riparian Rights  

i. Provides that the water belongs to those who own the land bordering the watercourse.  
a. These people are called riparians, who share the right of reasonable use of the water. 

ii. No property in the water itself; but a simple use rights  
B. Prior Appropriation (first in time)  
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i. Here, the water belongs initially to the state. However, the right to use it can be acquired by 
an individual, regardless of whether she happens to be a riparian owner.  
a. Rights are allocated according to what is called priority of beneficial use. This means 

that a person can acquire the right to divert and to use water merely by being amongst 
the first to put the water to some beneficial or productive use. The norm for distribution 
is first in time, first in right. 

 
 
FINDING, ABAONDONMENT, STOLEN GOODS, AND GOOD FAITH PURCHASERS  
1. Ownership Depends on the Property  

I. Abandoned  
A. Has no owner  
B. Property which the owner has voluntarily relinquished with no intent to reclaim (how you know 

it’s abandoned property)  
C. If you have abandoned property: first possession principles apply 

i. Actual Possession 
a. Kill or capture animal, i.e., deprive it of liberty  
b. Bring the property under one’s control 

ii. Actions = Legal Possession  
a. Mortal wounding + chase  
b. Custom  

§ Whale killing with lance bomb  
iii. Pre-Possessory Interests (rare) 

a. In the process of bringing it under control when interrupted  
 

II. Lost  
A. Found in a place where the true owner likely did not intend to set it down, and where it is not 

likely to be found by the true owner  
B. Who owns lost property? 

i. Original owner is still the owner  
ii. Finder of lost property, upon taking object into his possession, becomes the owner as 

against the entire world except for the true owner  
iii. True owner > finder > rest of the world  

a. “relativity of title” 
C. Treasure Trove: (special type of lost property)  

i. Money, gold, or silvery intentionally placed underground, which is found long enough later 
that it is likely that the owner is dead or will never return for it  

ii. US treats this like any other found property  
iii. England – it belongs to the king  
iv. Based on treasure trove property, a man possesses everything which is attached to or under 

his land  
v. South Staffordshire Water Co. v. Sharman: 

a. Two rings found by a workman embedded in the mud at the bottom of a pool 
b. Awarded to the owner of the land, not the finder 

 
III. Mislaid 

A. Property found in a place where the true owner likely did intend to set it, but then simply 
forgot to pick it up again  
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B. Finding mislaid property:  
i. Property goes to the locus owner  
ii. Reason: true owner more likely to get it back because will re-trace steps to where it was last 

placed  
 

IV. Stolen  
A. Conversion and Finding  

i. What if its converted and then found? Usually given to the finder, but... 
ii. What if we had a series of conversions? 

a. Converter 1 wins  
 

V. Items found in a private home go to the homeowner.  
A. The homeowner is the constructive prior possessor of all items found in his home and on his 

land. He defeats the claims of finders, and yields only to the item’s true owner. 
i. Exception if owner does not live in the house 

 
 
ADVERSE POSSESSION  
*Subsequent Acquisition = how property passes between people  
1. Basics  

I. Defined: if, after a certain statutory time, the owner of land does not bring legal action to eject a 
possessor who claims title adversely, the owner is barred and a new title arises in the possessor.   
A. An adverse possessor must prove possession that is: (OCEAN) 

i. Open and Notorious; 
a. The kind of action that an owner would do and notice  

§ If adverse possessor is hiding the fact he is using the property, not an AP.  
ii. Continuous for the Requisite Statutory Period; 

a. Statutory period varies from 2 to 21 years depending on jurisdiction  
b. Must be continuous, not sporadic – but continuous use might be based on the type of 

property  
iii. Exclusive; 

a. Needs to be exclusive in the way a true owner would be exclusive  
iv. Actual Possession; and 

a. Acting about full possessory owner, not just someone who is using the property  
§ If use for a specific purpose only, then talking about easement  

v. Adverse/Hostile (No Permission) under a claim of right or title  
a. If you have permission, this element won’t be satisfied  
b. May satisfy this if: (depends on jurisdiction) 

§ AP mistakenly believed legally entitled to property (good faith) 
§ AP believed not legally entitled to property (bad faith) 
§ AP’s mental state is irrelevant  
§ AP take possession under color of title 

o Claim of right/title means they’re taking it in such a way that they’re claiming 
ownership  

§ Means I’m not coming in and saying “I just want to use this land” I’m 
saying, “I want to own it. I’m claiming this as my own.” 

• Just refers to how you’re acting.  
o Color means claim is found in a written document 
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§ Actually have a deed to the property, maybe even a bad deed. Just 
has to be in writing.  

• Refers to the document.  
c. Hostile at base means NO PERMISSION 

§ Different jurisdictions may require good faith, actual deed, etc. – just depends on 
jurisdictions.  

 
II. Legal Proceedings for AP: 

A. Quite Title:  
i. Not an actual deed – go to the court and give them all info about your home and they’ll give 

you a deed. 
B. Not a transfer – a new title arises when AP occurs  

 
III. Tacking  

A. Enables a succession of adverse possessors to collective satisfy the statutory period  
B. Successive possessors are in “privity”: a relationship in which the prior possessor knowingly and 

intentionally transfers whatever interest she holds to the subsequent possessor (then the new 
adverse possessor can tack their period of possession onto the prior adverse possessor’s 
period) 
i. Example: you’re moving to FL and I want to buy your house, you say give me 10$ because 

I’m 5 years into an AP claim, we write up that agreement, now in privity. OR someone 
passes away and leaves the land to someone in their will; AP can then tack those two 
people together, the first person’s possessory time can be tacked onto the person they 
named in the will.  

C. There has to be a relationship between the two parties; have to knowingly and intentionally 
transfer 
i. So, in intestate succession (no will), no tacking occurs 
 

IV. Reasons for AP: 
A. No Sleeping Owners 

i. Want owners to pay attention to their property  
B. Reliance interests of AP 

i. Not all AP are bad actors;  
a. Sometimes acting in good faith – acting based on mistaken deed or were told property 

lines ended at a certain point and actually ended elsewhere  
C. Reduced transaction costs where lots of intervening facts 

i. Sometimes the adverse possessor has been in possession of a piece of land for hundreds of 
years – if there’s a lot of intervening facts at play, like transfers, transaction costs can be 
quite high if you need to go back and figure out where the possession happened 

ii. Equitably, adverse possessor has been owning and upkeeping this property so they can 
have legal title  

D. Statute of limitations on trespass claim  
i. Sleeping owners, if someone is trespassing on land, have SOL to get them off  
 

2. Adverse Possession and Tenancy  
A. Very hard to AP over co-tenants  

i. Each cotenant has the right to possession even if they don’t use it  
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ii. Have to prove you’ve ousted your cotenant in such a way that you have exclusive 
possession 
a. Any cotenant has the right to say, “yeah you can live there I don’t care” – but to acquire 

exclusive possession, have to oust them and give them notice that your AP against them  
**notes on tenancy/ouster  
 

3. Personal Property  
I. Stolen Goods  

A. Can adversely possess a stolen good if it is done in good faith  
B. Two Ways we Deal with Stolen Goods 

i. Adverse possession of chattels  
a. Statute of  limitations after which the victim of the property being stolen can’t seek 

return or replevin 
§ AP creates a new title – the thief didn’t transfer a good title to the buyer; instead 

our subsequent purchaser gains title when the new title arises due to AP  
b. Have to go through OCEAN 
c. Diligent Discovery Rule: The SOL starts to run when the π was in possession of all the 

info necessary to get the property back  
§ For property such as fine art, expensive and open and notorious usage would not 

be actually public (so the true owner wouldn’t be able to see it) 
§ Want to give owner an incentive to look for it  

ii. What happens if I start with something that is not mine and I transform it into something 
that is?  
a. Wetherbee v. Green:  

§ Chattel wrongfully taken 
o Comes into the hands of an innocent holder and converts the chattel into a 

thing of a different species  
o Identity of originally chattel is destroyed  
o Original owner cannot reclaim it  

§ Rule of accession: provided that someone who sufficiently improves another 
person’s property is allowed to keep it.  

§ *True owner may only recover for damages based on value when the conversion or 
consumption took place  

 
 
GIFTING  
*Gifts are irrevocable  
1. Overview  

I. Right to transfer 
II. Two Main Types of Gifts: 

A. (1) Inter vivos (most common) 
i. Three Elements:  

a. Intent to make a gift  
§ Not a future intention  
§ Not a promise to give something  

o If I promise to give you a candy bar tomorrow, does not mean I have to. It’s 
not enforceable.  

b. Delivery of the chattel  
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§ Pass out of the grantor’s control – part of this is so gifter will feel the loss of the 
property so if they decide they don’t actually want to give it away, they can back 
out.  

o Also an evidentiary bonus because changing hands signifies the gift. Evidence 
that it’s in someone else’s possession and a gift has happened  

§ Types of delivery-- 
o Actual delivery: actually deliver the gift into someone else’s hands  
o Constructive delivery: delivering the means of control of the thing, not the 

thing itself  
o Symbolic delivery: delivery of a symbol of the thing because actual delivery is 

impractical; can’t physically deliver land (deed is symbolic of land) 
c. Acceptance of gift by donee  

§ Acceptance is presumed unless the donee actively disclaimed the gift  
B. (2) Causa Mortis  

i. Defined: gift given in contemplation of death 
ii. Elements: 

a. Intent to make a gift  
b. Delivery of chattel  
c. Acceptance of gift by donee  
d. ALSO required that donor die after gifting  

iii. If donor does not die, donor can revoke gift   
C. Conditional Gifts 

i. A gift that will return to the donor if a condition subsequent is not fulfilled  
a. Contract with promise to give a gift if a condition precedent is fulfilled = an 

unenforceable promise to make a gift  
ii. Irrevocable outside of failure to fulfill condition subsequent  

a. Here is a car for you to use during college but if you quit school or don’t graduated 
within 4 years, we are taking it back.  

 
 
BAILMENTS  
1. Basics  

I. Defined: transfer of physical possession but not ownership  
A. The finder holds the property for the true owner and has rights against everyone else in the 

entire world except the true owner, but is not the true owner under adverse possession kicks 
in.  

B. Bailor = transferor  
C. Bailee = transferee/recipient  

i. *think about the intent to determine whether it’s a gift or bailment  
 
2. Legal Issues with Bailments:  

I. Creation of the Bailment: 
A. Has to be sufficient delivery of possession and control from bailor to bailee 

i. Usually intentional passage  
B. Contract – to limit liability  

i. How much care do they have to give to the property in their possession? Regardless of 
default rules, you can limit the liability of bailee by contract 

ii. Bailments don’t require a written contract  
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C. Allen v. Hyatt Regency-Nashville Hotel 
i. Majority thinks there’s enough control to be a bailment because he got a ticket when he 

entered and had to pay before leaving. 
ii. Dissent says there’s not enough control to be a bailment. When the person collecting 

money leaves, people just lift the arm and leave without paying.  
D. How much control does the bailor have? If you don’t have a bailment created then there’s a 

different level of liability depending on the relationship between the two parties. 
 
 

II. Who is Getting the Benefit / Duties in a Bailment  
A. Duty to exercise care  

i. Sole benefit of the bailee 
a. Example: borrow your classmate’s textbook to read; expect to get it back in the same 

condition.  
b. Bailee exercise extraordinary care; liable for slightest amount of neglect  

ii. Mutual member of the bailor/bailee 
a. Example: drop of clothing at dry cleaners 
b. Bailee exercise ordinary care (as if it were their property); liable for ordinary negligence  

iii. Sole benefit of the bailor  
a. Example: keep your friend’s furniture in your basement over the summer  
b. Bailee is not getting a benefit, so only have to exercise slight care; liable for gross 

negligence  
iv. Involuntary bailment – No one really asked you to be the bailee, but you do anyway 

a. Example: find a camera on the ground and keep it until you find the true owner  
b. No duty to take possession but once in possession, exercise slight care 
c. Once bailee does take possession, bailor gets sole benefit  

B. Duty to Redeliver  
i. Voluntary bailments  

a. Bailment for the sole benefit of bailee; Bailment for mutual benefit of bailor and bailee; 
Bailment for sole benefit of bailor  

b. Strict liability for the bailee to deliver the bailment to the appropriate person  
ii. Involuntary bailments 

a. Negligent – liability if you’re negligent in delivering it to the correct person  
 
Damages: 

• A bailee is responsible for the reasonable anticipated market cost of an item unless he had a reason to 
know of its special value  

• If bill accepted the bailment, he would be responsible for the reasonable market value of the bike paint 
unless he knew that Richie had a special expensive paint on his bike  

 
LAND TRANSACTIONS AND RECORDING ACTS  
1. Land Transactions  

I. Process of Buying a House 
A. Purchase Agreement: typically standard pre-printed form  

i. Included in the agreement – what’s included in the sale, how much are you going to pay,  
ii. if anything is wrong with the property, if there’s any easements  
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B. Title is examined to make sure that the seller really does own the property and no one else has 
interest  

C. Property condition is evaluated – inspection  
i. Agreement usually says you can back out of the sale if inspection reveals some problems  

D. Buyer obtains financing  
E. Escrow opened  
F. Documents prepared – deed, mortgage, promissory note, title insurance, escrow instructions  
G. Closing – money and keys exchanged (legal ownership change)  
H. Deeds and mortgage are recorded with local government so there is notice to any other parties 

involved as to who now owns the house and security interests attached to the house  
II. Selling Real Property: 

A. Purchase Contract  
i. Statute of Frauds  

a. Oral agreement to sell land is not enforceable  
b. Must have in writing all essential terms and the signature, at least of the party against 

whom the agreement is being enforced) 
§ Agreement will include a description of the property 

o Government survey  
o Metes and bounds (of where the property begins and ends) 
o Subdivision map  

§ Agreement has a standard form, but can be negotiated 
o Some things can’t be negotiated in a residential transaction that can be a 

commercial, but generally, a standard form can be negotiation  
o If you don’t use the form, can get into trouble because jurisdictions have legal 

defaults that come into play if you don’t.  
c. Exceptions to SOF: 

§ Doctrine of part performance  
o Buyer takes possession of the land,  
o Buyer pays at least part of purchase price 
o Buyer makes improvements 
o More performance done on part of buyer; it looks like there will be an 

exception  
§ Equitable Estoppel  

o Reasonable reliance  
o Serious injury would result if not enforced 

B. Marketable title (should be discussed in purchase contract) 
i. Defined: a title that is reasonably free from doubt as to its validity (legal term of art to say I 

can sell this because no one else has a property interest in it) 
a. Express or implied condition or purchase agreement  

§ If you don’t mention it in purchase agreement, its implied that you have a a 
marketable title. 

b. Few titles are perfect (marketable doesn’t mean it’s perfect)  
c. Can have an unmarketable title, and as long as you disclose defects.  

§ “this title is marketable, except for...”  
§ If you don’t, opening it up to litigation  

ii. Unmarketable Title  
a. A seller lacks marketable title if: 

§ (1) she doesn’t own the estate she is purporting to sell; 
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§ (2) her title is subject to an encumbrance; or (most common) 
o Only applies to defects that are discovered before the closing  
o Private Encumbrance: presence of any encumbrance makes title 

unmarketable  
• Example: a private easement that your neighbor uses it; an existing 

lien  
o Public Encumbrance: mere existence of zoning ordinances and similar laws 

does not render title unmarketable  
• The fact you can’t put up a 6 ft. fence doesn’t not affect marketability 

of title  
§ (3) there is reasonable doubt about either (1) or (2)  

iii. Insurable Title: 
a. A title that insurance company would be willing to insure at a normal rate  
b. Encumbrances don’t impact the ability to get insurance  

C. Duty to Disclose  
i. Fail to disclose = buyer can sue seller  

a. No duty for buyer to disclose  
ii. Common Law Approach (minority) 

a. Caveat emptor = “buyer beware” 
b. Seller was liable only if she  

§ (1) affirmatively misrepresented the condition of the property,  
§ (2) actively concealed its defects, or  
§ (3) Owed a fiduciary duty to the buyer 

c. Example: seller would only be liable for lead paint if seller either said “there’s no lead 
paint here” or painted over the lead paint.  

iii. Modern Rule (majority) – puts more of a duty on the seller because the seller would be the 
one to know about any defects  
a. Seller of a residential real property is obligated to disclose defects he knows about that  

§ (1) materially affect the value of the property and  
§ (2) are not known to or readily discoverable by a buyer  

iv. If there is a material impairment undiscoverable to the buyer, there is a duty to disclose.  
a. What is a material impairment?  

§ Objective approach – majority of jurisdictions (we will use this)  
o Affects a reasonable person’s decision to purchase the home  
o It decreases the market value OR would reasonable person would view the 

defect as important in her decision to purchase  
§ Subjective approach – only a few jurisdictions  

o Does the defect would affect the particular buyer’s decision to purchase the 
home  

b. May have to disclose off-site issues 
§ Sex offenders, high crime, developmental plans, etc.  

v. Statutory Reforms:  
a. Required disclosures  

§ Disclosures must be written  
§ Varied requirements across jurisdictions – building code violations, zoning violations, 

structural defects, lead paint (federal), and drainage issues 
b. Shield Laws (only a few jurisdictions have these)  

§ Conditions that may have a psychology impact on some buyers  
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o Example- disclose that someone was murdered in your home 
vi. “As is” Clauses  

a. Buyer is buying the house “as is”  
b. Whether these clauses shield seller from liability for failed disclosure (jurisdictions split)  
c. No jurisdiction will allow an “as is” clause to shield a seller from liability where he has 

made an affirmative misrepresentation  
D. Fixtures  

i. Defined: goods that have become so related to particular real property that an interest in 
them arises under real property law 
a. Any physical property that is permanently attached (fixed) to real property (usually 

land), especially if the removal of which would permanently damage the real property 
b. Whether the good has been adapted for the use of the real property 
c. Whether the party making the annexation intended the good to be permanently 

attached to the real property  
§ Example: light fixture, door knob, bathtub, built-in over, mirror bolted to wall, built 

in bookcase  
ii. Seller who wants to keep a fixture should reserve it in the purchase agreement / switch it 

out before you put house on the market 
iii. Not a fixture— 

a. Chattel Property – goods not affixed to real property   
§ Examples: couch, fridge, mirror by a wire on a nail, free standing bookcase  

b. Can take them when I leave and the bones of the house is not particularly affected  
c. Chattel can be converted into a fixture by attaching it to the real estate 

 
III. Closing  

A. The Deed 
i. Defined: title to the house  

a. Contains essential terms  
§ Identity of the grantor and grantee; description of the [property; and words showing 

an intent to convey title  
b. Signed by seller  
c. Must be delivered to buyer; accepted by the buyer  

§ Delivery and acceptance is the actual transfer of title  
ii. Types of Deeds: 

a. General Warranty Deed 
§ The grantor warrants title against all defects, whether they arose before or after he 

obtained title 
§ gives the most protection to the buyer – might want this kind of deed as a buyer 

b. Special Warranty Deed 
§ The grantor warrants title against all defects that arose after he obtained title  

o Example: if there was an adverse possession claim that took 2 acres of the 
property, if it happened before the seller took the property and if it was a 
specialty warranty deed, not liable. If it happened before the seller took the 
property but if it’s general warranty deed, liable for selling buyer less 
property  

§ Most beneficial to seller, especially if you don’t know the history of the house. 
(might have to take less money for the house though)  

c. Quitclaim Deed 
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§ The grantor makes no warranties about title, so the grantee receives only what the 
grantor has, if anything  

o “here’s my rights and you can have then, but you can’t sue me if I don’t have 
anything”  

§ If you’re buying a foreclosure or doing an adverse possession, quitclaim might be the 
easiest way to transfer the title  

iii. Ways to get Title Assurance = want to know the title is good and you’ll own the property  
a. Title Covenants: the grantor promises in the deed that he has good title to convey 

(general or special warranty deed) 
§ Covenant of seisin: promise that the grantor owns the estate he purports to convey  
§ Covenant of right to convey: promise that the grantor has the right to convey title  
§ Covenant against encumbrances: promise that there are no encumbrances on the 

title, other than those expressly listed in the deed  
§ Covenant of warranty: promise that the grantor will defend the grantee against any 

claim of superior title  
§ Covenant of quiet enjoyment: promise that the grantee’s possession of the property 

will not be disturbed by anyone holding superior title  
§ Covenant of further assurances: promise that the grantor will take all future steps 

reasonably necessary to cure title defects that existed at closing  
o Example: if there’s a current mortgage on the house, seller will use the 

money from the sale to pay off that security interest  
§ Limitations – encumbrances and title defects that the grantor is coveting against, 

only apply to those that happened after he took possession if it’s a specialty 
warranty deed  

b. Title Opinion Based on Public Records: an attorney or other professional renders an 
opinion about the state of title after search the public land records 
§ Can do thing because we have a recording system (record title)  

o public land records might not always be completely correct (forged deeds, 
adverse possession, non-recorded deeds)  

c. Title Insurance: a title insurance company issues a policy that insures the grantee’s title  
 

B. The Mortgage  
i. Obtaining the Loan:  

a. Pre-qualification – here’s what I make, here’s what my bills are 
b. Pre-approval – pulling credit score/ability to re-pay, this is amount of money we will 

approve you to have  
c. Down payment – 20% down or PMI  
d. Underwriting process: evaluate your risk even further, all the paper work you’ve 

submitted, and come up with final terms of the loan 
e. Final terms of the loan 

§ Closing costs  
§ Repayment penalties (if you miss a payment or pay off too early) 
§ Length of loan (can be as short as 5 years all the way up to 40 years – lower is usually 

lower interest rate and longer is higher) 
§ Interest rate v. annual percentage rate (APR) 

ii. Promissory note: 
a. Contract by which the borrower promises to repay the loan on certain terms and 

conditions  
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iii. Mortgage  
a. The mortgage is not the money, but is a security interest.  

§ Gives the lender the right to use a special remedy if the borrower defaults: the 
lender may sell the property and use the sale proceeds to pay off the loans 

b. Mortgagor = borrower  
c. Mortgagee = lender  
d. Title theory: transfer of title from the mortgagor to the mortgagee  

§ Would a mortgage break a joint tenancy?  
§ Under the title theory of mortgages, the mortgage is viewed as a conveyance of title 

to the mortgagee. Consequently, the joint tenancy is severed because the unities of 
time and title are destroyed.  

o Example: As a result, Vivian and Jesse became tenants in common. Tenancies 
in common are alienable, devisable, and descendible. Piper succeeded to 
Jesse’s interest. 

e. Lien theory: security interest, which gives the mortgagee the right to foreclose on the 
property  
§ Under the lien theory of mortgages, the mortgage is considered a lien to secure 

repayment of the debt. The joint tenancy continues since all the unities are 
preserved. 

iv. Deed of trust 
a. Might have this instead of a mortgage depending on your state  
b. The borrow (the trustor) gives a deed of trust to a third party (the trustee) for the 

benefit of the lender (the beneficiary)  
v. Land Contract  

a. Might have this instead depending on your state; form of seller financing  
b. Here, buyer takes possession and makes payments; seller keeps title until the buy had 

paid off the property  
 

IV. Post-Closing  
A. Recording The Deed and the Mortgage 

i. Process of Recording 
a. Usually go to courthouse and file the deed and mortgage 
b. Recording System:  

§ Public system of land records to give notice to the world that buyer owns piece of 
property  

§ Allows potential buyer to determine if seller owns property purporting to sell 
§ If a seller tries to sell a property twice, second sale by same person should be void 

because they no longer own the property 
o But how does second buyer know that the sale isn’t legitimate  

§ Knows about prior sale – actual notice 
§ Seller is no longer living on the land – inquiry notice  
§ Recording of prior sale – constructive notice  

o Shift some burden to prior buyer to actually record  
o Second buyer could win over first if first doesn’t record  

ii. Recording Acts 
a. Recording act determines which buyer gets land  
b. Absent the recording act – the first in time purchaser wins (nemo dat)  

§ Seller doesn’t win because seller doesn’t own anything to transfer to second buyer  
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§ Whoever doesn’t get possession may be able to sue seller for damages (damages 
but no possession) 

iii. Types of Recording Acts 
a. (1) Pure Notice  

§ A subsequent purchaser of land will be protected from the claim of a prior purchaser 
if the subsequent purchaser acquires the land...  

o For value  
o In good faith  
o Without notice of prior title claim  

§ We call the second purchaser a bona fide purchaser (BFP) 
§ If you’re in this jurisdiction, have to record purchase right away  
§ If second buyer records before first buyer, second buyer wins  
§ In a notice jurisdiction, the subsequent bona fide purchaser has priority.  

o The purchaser does not have to record in order to gain priority. The above 
statute does not require the subsequent bona fide purchaser to win the race 
to record.  

o The language “unless the conveyance first is recorded” refers to the 
conveyance to the first-in-time grantee, not to the subsequent purchaser. 

b. (2) Pure Race  
§ A subsequent purchaser of land will be protected from the claim of a prior grantee if 

the subsequent purchaser ... 
o Acquires the land for value 
o Records his/her deed before the prior claim is recorded 

§ Doesn’t matter whether there’s good faith/awareness, just that they bought the 
land and that it’s recorded  

§ If second buyer records before first buyer, second buyer wins  
§ In a race jurisdiction, the purchaser who records first has priority. Notice is not 

relevant; priority is determined purely by whoever wins the race to record. The 
above statute limits its protection to subsequent bona fide purchasers. 

iv. (3) Race-Notice  
§ A subsequent purchaser of land will be protected from the claim of a prior grantee if the 

subsequent purchaser acquired the land  
o For value  
o In good faith  
o Without notice of the prior claim  

§ Second buyer would win if  purchase was for value, good faith, and was first to record  
 
Shelter rule = C shelters under the fact that B bought it without notice  
Once B wins as second purchaser, everyone in that line gets to keep winning.  
Exception would be if B sells back to owner  
 

B. Foreclosure  
i. Default = defaulting on the loan/missing payments  

a. Many loans have provisions that allow for reinstatements where you can repay for 
missed payments and fees  

b. Once you’re in default, foreclosure can happen  
ii. Judicial v. Nonjudicial Foreclosure: 

a. Judicial 
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§ Mortgagee would file a complaint, prove his case, and receive a judgment 
authorizing him to foreclose on the property  

§ Government official would then sell the property at a public auction (mortgage 
holders usually bid because mortgage is still attached) 

§ Can get a deficiency judgement before or after foreclosure: 
o Borrower must repay difference between sales price of house and amount 

owed 
b. Non-judicial  

§ Mortgage allows for “power of sale” 
§ Mortgagee forecloses on the property himself (will give notice to homeowner plus 

set time for repayment) 
§ Conducts a sale without any judicial involvement  

c. Both require advanced notice of time and public place of sale  
iii. Right to redeem  

a. Right for borrower to pay the mortgage and get the property back  
§ Once the foreclosure happens, but before the mortgage company sells to a third 

party  
§ The mortgagor or must pay the sale price, plus interest and costs (attorney’s fees) 

 
 
NUISANCE  
1. Trespass v. Nuisance  

I. Trespass: unauthorized direct or immediate intrusion of a physical, tangible object onto land over 
which the plaintiff has right of exclusive possession  
A. You know who owns the property and that one person is doing something unauthorized  

II. Nuisance: intentional, unreasonable interference with the use or enjoyment of the property of 
another  
A. Not a physical, tangible thing, but interference with the way you want to use your property  
B. Likely that two parties own property and are both using it in the same way they see fit. And might 

have a right to do under general property law. They are interfering with each other.  
 
2. Nuisance Overview: 

I. Elements of Nuisance 
A. (1) intentional,  
B. (2) nontrespassory,  
C. (3) unreasonable, and  
D. (4) substantial interference with use and enjoyment of the plaintiff’s land  

II. Types of Nuisances 
A. Invasive  

i. A cement factory – there’s dust coming out and settling over entire town; dust is “invading” 
the town 

B. Non-invasive 
i. Puritan Holding Co. v. Holloschitz: mere existence of this rundown property makes others not 

want to be in the neighborhood 
ii. Aesthetics 

a. Courts generally reluctant to call something that’s purely aesthetic a nuisance 
b. Often combined with other nuisance factors if the aesthetic really does bring down 

property value in neighborhood 
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C. Nuisance in fact  
i. Balancing Tests: (not always first in time)  

a. (1) Gravity of Harm: is this a substantial harm, regardless of the social utility of the conduct 
§ If yes, balance gravity of harm – how much harm is actually being caused by this 

potential nuisance 
b. (2) Reasonableness of Use:  balance the harm against its social utility  

§ Harm is so substantial that we don’t care about social utility (severe nuisance cases)  
c. (3) Multi-factor consideration  

§ Timing  
§ Coming to the nuisance  

o First in time, first in right principles 
o If something is there first, court is more likely to deem the second comer the 

nuisance  
§ Location/character of neighborhood  
§ Nature of the conduct  
§ Proximity of conduct to the plaintiff’s land  
§ Frequency and duration of conduct  

ii. Remedies:  
a. Property Rule Protection – Injunction to stop the nuisance  

§ Balancing test (called balancing the equities) to determine if an injunction is 
appropriate on the facts of a particular case    

§ Injunction only if the resulting benefit to the plaintiff is greater that the resulting 
damage to the defendant  

b. Liability Rule Protections – Damages equal to how much they are harmed by the nuisance  
c. Can be hard to figure out which remedy is best; if cement factory is blowing dust all the 

time, property value will decrease (wasn’t liability rule), but also don’t want to clean up 
dust all the time (property rule)  

D. Nuisance per se   
i. Often a matter of law – not a balancing test/about facts  
ii. Ways it would be a nuisance per se –  

a. activity must be a nuisance at all times, under any circumstances and in any locations OR  
b. a violation of a law that is specifically designed to prevent a nuisance (ordinance 

preventing activities which are nuisances at common law) (most common)  
§ example: noise ordinance saying you’re not allowed to play a stereo above a certain 

amount of decibels and someone is consistently violating that  
o don’t have to go into a balancing of multi factor test because they’re violating a 

law that’s designed to prevent that specific nuisance  
E. Private  

i. Defined: a non-trespassory invasion of another’s interest in the private use and enjoyment of 
land 

ii. Usually brought by private parties  
iii. Example: if it would cost cement company 2 million dollars to eliminate dust, would grant 

damages ($50k). Both parties have to be balanced because both parties have the right to do 
what they are doing. 

F. Public  
i. Defined: an unreasonable interference with a right common to the general public  
ii. If it impacts a huge area that’s common to the general public 
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iii. Usually brought by developer, AG office, brought by a group of private owners acting as a 
collective  

iv. Example: Spur Industries, Inc. v. Del E. Webb Development Co.  
 
 
EASEMENTS  
1. Overview  

I. Types of Easements 
A. (1) Appurtenant: easement that benefits another piece of land  

i. This type of easement will transfer – freely transferrable is key characteristic  
a. When dominant tract is sold, easement is transferred with it not that you own the 

easement personally, but that its attached to the piece of land that I own, and therefore 
own the servient tract- that’s the tract of land the easement goes across.  

ii. Dominant Tract = land that gets the benefit 
iii. If it’s unclear if something is an in gross easement or appurtenant easement, law always favors 

appurtenant  
B. (2) In Gross: not connected to the holder’s use of any particular land; rather, it is personal to the 

holder  
i. Example: community bike path that crosses two people’s land  

a. Not burdening one for the benefit of the other. Not connected to anyone’s particular land 
ownership, but personal to the community.  

ii. Profit a Prendre: type of in gross easement where the easement holder has the right to come 
extract value from your land  
a. Example: give someone a right to come cut lumber on your land.  

II. Ways to Characterize an Easement  
A. Commercial v. Personal: (in gross) 

i. Commercial easement: community bike path, train railway, profit a pendre.  
a. Inheritable; upon death and transferrable  

ii. Personal easement: invite one person to come hangout at your dock 
b. Not inheritable nor transferrable  

B. Private v. Public 
i. Private: 

a. Authorizes specific names parties to use the land for designated purpose  
ii. Public: 

a. Authorizes the general public to use land for a designated purpose 
C. Affirmative v. Negative  

i. Affirmative: 
a. Permits the easement owner to perform an action  

ii. Negative:  
a. An easement that entitles the dominant owner to prevent the servient owner from 

performing an act on the servient land (usually do this with a covenant rather than an 
easement; covenant to not put a fence up) 

b. Most common are conservation easements; rare 
 
2. Creation and Termination  

I. Creation 
A. (1) Expressly create the Easement (in writing with a deed so you can get it recorded and avoid 

possibility of litigation) 
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i. (A) Grant – one person can write another deed to build an easement. “deeding” a property 
right. Comply with SOF and grant an express easement.  

ii. (B) Reservation Easement: can reserve an easement for yourself when you sell someone else 
the land. The owner of the easement still will have the right to use the property in a certain 
way.  

B. Implication: create this when you should have created by reservation but failed to do it  
i. Need common ownership and separation of title  
ii. Must demonstrate that you used the easement before the separation took place  

a. Use should have continued to so long and was so manifest or obvious as to show it was 
meant to be permanent  

b. Use must be existing, apparent, and continuous 
iii. Use must appear reasonably necessary  

C. Necessity  
i. Similar to implication but a little harder to get  
ii. Must be under common ownership  
iii. Severance of landlocked parcel  

a. By grantor who conveys the landlocked parcel to another  
iv. Owner of newly landlocked parcel cannot access a public roadway at time of severance  

a. Much stricter necessity requirement that implication  
v. What is necessity? 

a. Strict necessity (majority) 
b. Reasonably practical access (minority) 

§ Ease, frequency, and scope 
c. Reasonable necessity (minority) 

§ The easement must be beneficial or convenient 
D. Prescription  

i. Kind of looks like adverse possession (missing actual and exclusive; not possession, it’s use) 
ii. Requirements: 

a. Open and notorious  
b. Continuous  
c. Adverse/hostile  
d. Certain line of travel  
e. For statutory period  

§ Usually same as adverse possession  
§ Tacking is allowed if privity  

E. Estoppel 
i. Also called an irrevocable license  

a. License are generally revocable, but may become revocable if money/resources are spent 
in reliance on it  

ii. Starts off as a license to use a piece of land in a certain way, unlike an easement by 
prescription 

iii. License makes substantial investments relying on license to use land – licensor stands by and 
says nothing – then licensee might have a license by estoppel  

II. Termination  
A. Expiration 

i. When I grant an easement in a deed, can grant it indefinitely or for x amount of time instead. 
B. Release from a deed 
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i. If you own the dominant piece of ground and don’t need the easement anymore, can release it 
to servient landowner and the easement will terminate  

C. Merger:  
i. Dominate and servient tract come under common ownership; then the same owner now owns 

all of that land and don’t need a use right over land they actually own. By owning both pieces, 
the easements between those two tracts are terminated. 

D. Adverse Possession:  
i. If you have someone who created an easement over your property and block them from using 

it for a statutory period of time, you can AP that use right  
E. Abandonment:  

i. If I own an easement and don’t use it for a statutory period of time. 
F. Changed Circumstances:  

i. only if easement is stated in terms of a particular purpose that had become obsolete 
ii. Example: run telephone wires across a property but everyone only uses cell phones now in 

that area  
G. Condemnation of servient land  
H. Misuse  

 
 
COVENANTS  
1. Overview  

I. Defined: a promise to do or to not do something related to land  
A. Unlike an easement because it is not a grant of property interest  
B. Proscribes the way the land can be used  
C. Becomes known as a real covenant when it is capable of “running with the land” at law, meaning 

that it is able to bind the successors to the originally contracting or covenanting parties. 
 

II. Negative v. Affirmative Covenants 
A. Negative: a promise to refrain from doing something related to land  
B. Affirmative: a promise to do something related to land.  

 
2. The Running of the Burden and Benefit  

I. Running the Burden  
A. Always analyze first whether the burden runs because it’s harder for the burden than the benefit 

to run.  
B. Five Elements must be met: (WITHN) 

i. Comply with SOF (writing) 
ii. Intent  

a. The original parties must have intended that the promise would bind successors 
iii. Touch and Concern  

a. The promise must affect the parties’ legal relations as landowners; must relate to the 
enjoyment, occupation, or use of the property  

iv. Horizontal and Vertical Privity 
a. Horizontal: refers to the nexus between the original parties. (A and B) 

§ Requires that, at the time the promise was made, they were in privity of estate. 
§ When the promise was made, the original parties were in a grantor-grantee 

relationship, a landlord-tenant relationship, or a mortgagor-mortgagee relationship, or 
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that they shared some other servitude in common, in addition to the covenant now in 
question.  

§ HARD to establish  
b. Vertical: refers to the nexus between the original party and successor. (A and A1) 

§ The non-hostile relationship can be the product of contract, blood relation, or devise.  
§ Will be absent if A1 acquired her interest through adverse possession 

v. Notice   
a. The successor should have has some form of notice of the promise when she took the 

property.  
b. 3 Kinds of Notice: (AIR) 

§ Actual: when successor tool the land, she was literally and actually informed of the 
existence of the covenant  

§ Inquiry: the appearances of the premises should have given notice of the covenant  
§ Record: form of notice that is attributable to parties on the bases of publicly recorded 

documents 
 

II. Running the Benefit (WITV) 
A. Comply with SOF (Writing) 
B. Intent  
C. Touch and Concern  
D. Vertical Privity  

 
Burden just means someone can force you to do something  
Benefit is the ability to go in and enforce something  
Example- no notice of fences so no one can make me build a fence  

§ If someone have notice of the fence, but you did, can enforce it  
Example: A real covenant is a promise that includes a writing compliant with the Statute of Frauds, an intent 
to bind successors, privity (horizontal and vertical), a ‘touching and concerning” of the land, and notice to the 
party against whom the promise is being enforced. Ronaldo’s promise (i) was contained in his deed from 
Dominic (satisfying the Statute of Frauds requirement), (ii) was expressly made to bind the successors of 
Ronaldo and Dominic (“for the benefit of Dominic, his successors and assigns;” “on behalf of Ronaldo, his 
successors and assigns”), (iii) was made with the parties in the requisite privity relationship (horizontal privity 
was established because Ronaldo was Dominic’s grantee when the promise was made; vertical privity was 
established because both Nanda and Lela were successors to the entire estates of Ronaldo and Dominic); (iv) 
touched and concerned the land since it affected the parties’ use and enjoyment of their lots; and (v) was part 
of Lela’s record notice when she purchased her lot (Ronaldo’s deed was recorded and therefore provided 
notice of the covenant to Lela, the party against whom it is being enforced). As a real covenant, the remedy 
for breach is money damages. 
 

 
3. Covenants v. Equitable Servitudes  

I. Equitable Servitude = equitable device (covenants = legal device) 
A. Defined: a promise regarding land that is enforceable in equity  
B. If a π seeks money damages, construe that promise as a covenant;  

i. The covenant is a legal device and takes its remedy at law  
C. If a π seeks injunctive relief, contrast that promise as an equitable servitude 

i. The equitable servitude is an equitable device, it takes its remedies in equity 
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II. Burden and Benefit  
A. Burden to Run (WINT) 

i. Comply with SOF (Writing) 
ii. Intent  
iii. Notice  
iv. Touch and Concern  

B. Benefit to Run (WIT) 
i. Comply with SOF (Writing) 
ii. Intent  
iii. Touch and Concern  

 
4. Termination / Defenses  

I. Termination of Covenants/Equitable Servitudes  
A. Changed Circumstances: 

i. Enforcement to be inequitable and oppressive  
ii. Oppress owners without benefit to adjoining owners  

B. Abandonment  
i. Requires proof that proper violations have eroded the general plan and enforcement is 

inequitable  
C. Laches  

i. If you have Knowledge of a covenant breach happening, you delay in enforcing it after a 
certain period of time. Delay causes damage.  

ii. Unreasonable delay  
iii. Damage form the delay  

D. Estoppel  
i. Reliance argument  
ii. Admission, etc. inconsistent with claim brought  
iii. Action in reliance on admission  
iv. Injury if 1st party called to retract admission  

E. Public policy  
i. Shelley v. Kraemer – Covenant that was valid at the time it was created, but was terminated 

later on grounds of public policy.  
a. Covenant said people of a certain races were not allowed to buy in a certain neighborhood  

 
II. Defenses to Enforcement  

A. (1) Unreasonableness 
B. (2) Abandonment  
C. (3) Changed Conditions  
D. Enforceable Unless Unreasonable:  

i. Presumption of validity 
ii. Not reasonable if: 

a. Violate fundamental public  
b. Arbitrary: must have rational relationship to protection, preservation, operation or purpose 

to land 
c. Impose burden on land that outweighs benefit  
d. Based on interest of entire community  

E. Restatement Approach 
i. Valid unless illegal unconstitutional or violates public policy 
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a. Arbitrary, spiteful, capricious 
b. Unreasonable burdens fundamental constitutional right 
c. Unreasonable restraint on alienation 
d. Unreasonable restraint on trade  or competition 
e. Unconscionable 

 
 
ZONING  
1. Overview  

I. Defined: Public limitation on property 
A. Regulation of land use through a general regime permitting or forbidding particular uses of land in 

certain locations  
B. Examples:  

i. Types of use- residential, commercial, agricultural  
ii. Lots size 

iii. Building height – example: if it’s a beach, don’t want a huge building blocking the view  
iv. Building placement  
v. Fencing- type, size, placement 

C. Unconstitutional  
i. Rational basis standard – an ordinance will be unconstitutional only if its provisions are 

“clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, 
morals, or general welfare...”  

D. Spot Zoning  
i. the proposed commercial use is inconsistent with the surrounding residential uses. 

ii. proposed use is also inconsistent with the general plan, which calls for the property to be 
devoted to residential uses.  

E. Variances  
i. general purpose of a variance is to provide relief to a landowner when strict enforcement of a 

zoning ordinance would impose a special hardship 
ii.  

 
2. Euclidean Zoning  

I. Assumptions of Euclidian Zoning: 
A. Separation of uses is desirable – would prefer not to have factories next to residential  
B. The single-family residence is the most important use  
C. Low-density development is desirable – like to spread out  
D. Residents will travel by private automobiles 
E. Development will proceed on a lot-by-lot basis  
F. Once zoning is established, there will be little or no need to change it in the future  

 
3. Zoning Ordinances  

I. Maps  
II. Texts of ordinance – defines what can be done within each of those different types of ordinances  

III. Once you’ve got master plan, implement the zoning  
A. Delegated power by the state 

i. Rooter in police power of the state 
ii. Implemented by local government  

B. Requires a comprehensive plan  
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i. May be implied in zoning ordinance itself  
C. Permits required for certain activities such as building sheds, houses, fenced 

i. If build without a permit,  
a. Removal of property  
b. Fines  

 
4. Non-Conforming Uses 

I. Grandfathering  
A. Non-zoned uses are allowed to continue  
B. Preexisting uses are allowed to continue   
C. Not allowed to continue forever, can be terminated  

 
II. Termination  

A. Structure destroyed  
i. The right to operate a prior nonconforming use is terminated when the structure is 

destroyed. 
B. Use abandoned or discontinued  
C. Use was a nuisance  
D. Acquired through eminent domain  
E. Amortization – say to someone “we will allow you to grandfather the use in for a certain amount of 

time”  but then you’re going to have to comply  
 

III. Permit denied  
A. Appeal to zoning board  

i. Permitting board was wrong and proposal meets zoning requirement 
B. Ask for a variance  

i. Relaxation of zoning rules in this case   
C. Change your plan  

 
 
EMINENT DOMAIN  
1. Zoning v. Takings  

I. Zoning = government controls use of your land  
 

II. Takings = when the gov goes so far as to take the property away from you – when the gov uses its 
power of eminent domain and takes title away from you  
A. If that happens, have to compensate you  
B. Taken property has to be for public use  
C. What right do they have? A sovereignty principle  
D. Why does the government need to exercise eminent domain?  

i. If they need to build a road, probably needs to go over several tracts of land.  
ii. If they don’t have takings, have to undergo individual negotiations with every property 

owners. High transaction costs, holdouts where people don’t want to sell or ask for more $ 
 
2. Overview  

I. Types of Takings  
A. Eminent Domain: action of the state to seize a private citizen’s property for public use  

i. Process is called condemnation 
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a. Condemnation of a full estate of property  
b. Condemnation of a full parcel of land  
c. Condemnation of an easement  

B. Regulatory takings 
i. Regulation (allowed under police power of the states) that affects a piece of property to such a 

degree that it takes away a property right 
ii. Not just called regulations because taking away a right = regulatory taking  

C. If you have either, both types require just compensation  
D. Not only deals with real property, but also personal property  

 
II. Just compensation  

A. If property is taking, gov should provide fair market value for the property it has taken 
i. But with exceptions  

B. Because more complicated when there’s a single parcel of land severed by a taking  
i. Receive the % of that portion  

ii. Sometimes two acres are not equal in $ - 1 acre was flat and good building and the other 
wasn’t – gov will give you what makes you economically whole  

iii. What if the taking of the acre increased the overall value – gov is not giving you anything  
 

III. Adjacent Tracks  
A. Gov doesn’t have to pay for damages due to takings  
B. Time of Plan sets the just compensation  

i. 2010: 100k  
ii. 2011: 75k  

a. Plan is in 2010- worth 100k- pay 100k 
b. Plan is in 2011- worth 75k- pay 75k 

 
3. Eminent Domain  

I. Requirements to Exercise Eminent Domain  
A. Statutory  

i. Delegated authority for project  
ii. Necessary to complete  

B. Constitutional  
i. Public use  

ii. Just compensation  
C. Administrative (due Process of 5th amendment)  

i. Notice  
ii. Opportunity for hearing  

 
II. Public Use  

A. Use for public advantage  
B. Private property à public ownership  

i. Examples- road, military base 
C. Private property à private party who makes property available for public use  

i. Common carrier – railroads, public utilities (gov doesn’t own- railroad companies own railroads) 
D. Private property à private property to serve a public purpose even if subsequent us is all private  

i. Taken by a private party and given to another private party in order to serve a public purpose, 
but the subsequent use if still all private  
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ii. Most controversial  
 
 
REGULATORY TAKINGS  
1. Overview  

I. Defined:  
A. Government starts by regulating the property under their police powers  
B. Owner still owns the land in the same way she did before, but under this regulation, there is a 

limited use.  
C. At some point, courts regulate this use so much that it becomes a taking 
D. In determining if this is a taking, don’t have to ask if this is a pub lice because the regulation is 

allowed under the police power.  
i. If it’s not allowed under police power, then it’s unconstitutional 

 
II. Moratoriums  

A. The Supreme Court has held that moratoriums should be evaluated under a balancing test where 
the court can give careful consideration to all the relevant circumstances.  

B. Moratoriums are not per se takings.  
 
2. Penn Coal v. Penn Central  

I. Penn Coal Factors  
A. Diminution in Value  

i. It’s the decrease in property value based on the regulation  
B. Public Nuisance  
C. Average Reciprocity  

i. Is the burden offset by any benefits received from the regulation? 
 

II. Penn Central Factors  
A. Economic Impact  

i. Broadening of diminution in value 
ii. considers the extent to which the law has decreased the property’s value. 

B. Interference with investment backed expectations  
i. Regulating nuisance  

ii. considers whether the owner could reasonably have anticipated the kinds of restraints being 
challenged when the owner invested in the property. 

C. Character or nature of government action 
i. Reciprocity of advantage  

ii. Also asks the question of physical encroachment  
iii. considers the extent to which the law serves a beneficial public purpose, as opposed to 

serving private interests or unfairly targeting a particular property. 
 
3. Per Se Regulatory Takings  

I. Permanent physical occupation  
A. Loretto  

i. First per se rules of takings  
ii. Permanent physical occupation that is required by a regulation is a per se taking  

iii. This was a regulation that required landlords that allowed tenants to have cable run to their 
house  
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a. This is enough to be a permanent physical occupation and it’s a taking  
b. This is different from requiring landlord to provide mailboxes and smoke alarms – 

something that the landlord has to do. Here, the landlord has to allow something to 
happen.  

 
II. 100% depletion in value 

A. Lucas  
i. If there is a 100% depletion in value – it is a per se taking, but only if the property owner 

originally had the right to use the property in that manner  
ii. Lucas couldn’t build on his beach property, court said it was 100% depletion 

 
III. Exactions  

A. Government demands an exaction 
B. Allows the developer to build what they want but requires the developer provide land or fees to 

offset the impact of the project  
C. Sometimes Exactions can be greedy: 

i. No essential nexus to the impact of the project or  
a. Nolan – impact of the project had nothing to do with the easement so public could get to 

the beach. Doesn’t actually solve the problem of not being able to see the beach.  
ii. Lacks rough proportionality to impact  

a. Sometimes is a nexus but no proportionality 
b. Dolan- city approved an expansion of a store. There was an essential nexus, but no 

evidence in the record that this dedication was actually proportional to the amount foot 
traffic/runoff.  

c. Exaction is regulatory taking if no proportionality or gov has not done enough studies to 
determine impact  

 
 
 
 
 
 


